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THE FARMER HAS USE FOR MANY TIMES MORE ELECTRICITY THAN THE AVERAGE CITY HOUSEHOLDER 


Farm electrification . . achievement and opportunity 


The helping hand of electricity today is 
reaching far beyond the limits of thickly 
populated areas. Already three hundred and 
fifty thousand farms are enjoying the same 
electrical service that is available in cities, 
while almost an equal number have installed 
independent electrical service plants. The 
next five years, it is conservatively predicted, 
will see a million more farms electrified. 
Home and barnyard lighting is only a 
small part of the service that elec- 
tricity can perform for the modern 
farmer. Milking, threshing, pumping 
and irrigating are broad fields for 
electric power in agriculture. The 
lighting of poultry h 
egg production. Cooking 
and water-heating with 
electricity are now econom- 
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Westinghouse 


ical realities. And thousands of farmers are 
finding that electric refrigeration pays for 
itself in better prices for milk and cream. 

Westinghouse developed much of the 
equipment that made extensive farm elec- 
trification possible. The first manufacturer 
to provide a generating service that required 
no attention from month to month, Westing- 
house also introduced the automatic 
electric range and developed the auto- 
matic storage water heater. Westing- 
house supplies a complete line of 
household appliances and motors and 
controls to fit every farm need. And 
Westinghouse holds the good-will of 
the farmer by extending its factory serv- 
ice through service shops 
strategically located in 
all sections of the country. 
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The first 75,000-volt Cables 
under the Mississippi . . . . . . . 
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January 2, this year. . . the first 
time in history . . . 16,500 feet 
of 75,000-volt submarine power 
cable lay under the Mississippi. 

Standard Underground suppli- 
ed this in six 2800-foot lengths 
for the Union Electric Light & 
Power Company ... in view of 
Standard’s successful work on 
more than thirty 33,000-volt 
trans-Mississippi Cables . . . the 
highest previous voltage. 

Standard also supplied a larger 
quantity of underground power: 
cable for this big job, and the 
twelve huge oil-filled terminals. 
Standard Underground Cable 
Company, Division of General 
Cable Corporation, Perth Am- 
boy, New Jersey. 
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teete sep aE one of the latest and most modern pumping 
i es 
‘ : stations in America and is representative of the 
E 2 1% changing trend toward improved steam plant 
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Cross section through the Howard Bend Pumping 
a ioe nb) wre es a The boiler room was specially designed to 
SR eee ey ee assure reliability and flexibility. C-E Boilers 
(Heine cross drum Type) and C-E Stokers (Green Forced Draft Type) were chosen. 

The steam pressure is higher than that normally used in water works, the boilers being op- 
erated at 325 Ib. pressure and superheat of 245 deg. fahr. giving a final steam temperature 
of approximately 670 deg. Another departure from ordinary water works practice is 
drawing CO2 from the boiler flue gas to charge the water in the process of purification. 


COMBUSTION ENGINEERING CORPORATION 
International Combustion Building . 200 Madison Avenue, New York, N. Y. 


A SUBSIDIARY OF INTERNATIONAL COMBUSTION ENGINEERING CORPORATION 











Pages with the Editors 





An Irate Subscriber got so wrought up 
over a recent article in Pusiic Uriities 
ForTNIGHTLY that he could not wait to ex- 
press his opinions of the Editors by mail— 
he used the long-distance telephone. 

* * 


Tue Irate Subscriber was no colorless man 
of mere opinions; he was a man of 
definite convictions; he not only objected to 
the presence of a Certain Contributor in our 
editorial pages, but also to the views on 
utility regulation which that contributor ex- 
pressed. 

a ok 

“How,” was the substance of his message, 

“did he get into your columns?” 
* x 


Our reply was that he was invited in. 
* * 


HE was invited in because he is an influ- 
ential leader of public opinion, because he 
advocates certain policies for the regulation 
of utilities, and because he is a person to be 
reckoned with in the solution of the eco- 
nomic, political, and legal problems that con- 
front the utilities. 

* * 

Tue fact that his views are or are not 
shared by the Irate Subscriber; the fact that 
his views are or are not shared by many or 
even by most of the readers of Pustic 
Utiitres Fortnicutiy; the fact that his 
views may or may not be eventually enforced 
by legislation, or even whether they are 
sound or unsound, is beside the point. 

* * 





DR. JOHN BAUER 
(See page 395) 


THE point is that the Certain Contributor 
is an outstanding publicist whose ideas may 
be rejected or espoused but cannot be ig- 
nored; to dismiss them merely because one 
discredits them is to close one’s mind against 
facts and factors after the manner of the 
ostrich—who is generally regarded as Not 
Quite Bright. 

* * 

Tue Irate Subscriber was appeased only 
when the Editors invited him to express his 
own opinions in the pages of this magazine, 
in answer to the article which inspired his 
protest. 

~ * 

THE incident recalls the ancient but merry 
story of the small boy who, while cautiously 
crawling on his hands and knees in an effort 
to squeeze under the circus tent, was spied 
by one of the trained asses and was cata- 
pulted by the animal’s heels straight into the 
arms of a uniformed attendant inside, 

* *~ 
“Hey, you!” the guardian of the law 


>” 


asked, “how did you get in? 
+ + 
“IT was assed in,” was the apt reply. 
* + 


Tue Editors propose to ask for the opin- 
ions of other pulicists and economists. 
~~ 


In the coming issues of Pustic UTILiTIEs 
ForTNIGHTLY will appear the views of con- 
tributors of many and conflicting shades of 
opinion on matters of regulation—contributors 
who have been invited and conscripted as 
well as contributors who have volunteered. 

* + 


In the next number, for instance, Commis- 
SIONER Francis T, SINGLETON, of Indiana, 
will present a plea for the appointment of 
“Public Defenders” to present the rate- 
payers in the hearings before the Commis- 
sions and the Courts. 

. 

Tus proposal touches upon the subject 
that brought about the break between 
GoveRNoR FRANKLIN D. RooseveL_t of New 
York and former Chairman Wu.tam A. 
PRENDERGAST of the Public Service Com- 
mission; the former maintained ‘that the 
function of a Commission is to present the 
case of the ratepayer only—as a sort of 
collective body of “Public Defenders”—while 
the latter maintained that the Commission 
should be an importial tribunal that seeks 
to hold even the scales of justice between 
the public on one hand and the utilities 
on the other. 


(Continued on page VIII) 
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GET THE PEAKS AT VALLEY EXPENSE? 

























eo ae. is the more-load-per-consumer meter. 
"<The HC is the correct meter when loads GAELS: 


[area “ {Ure increasing . _when peaks are fre- 
“quent... when power-factor is low, 





Sangamo Type HC Meter is for modern load building. It has a straight-line accuracy 
from the lightest up to 300 per cent. load and is temperature compensated from 20 
to 120 deg. F. at all power-factors. It is not appreciably affected by variations in 


voltage or frequency. Bulletin 79 tells all about the HC Meter. Write for it. 


SANGAMO 


ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 


86-83342 Vv 
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COMMISSIONER HAROLD E. WEST 
(See page 416) 
COMMISSIONER SINGLETON’S proposal has 


been in part anticipated; Maryland and the 
District of Columbia already have such off- 
cers; they are designated as “People’s Coun- 
sels;” other states are considering the crea- 
tion of similar offices. 

* + 


THE appointment of such legal talent as- 
sumes that the Commissions play quasi-judi- 
cial roles; that they are in fact tribunals 
without bias in the adjustment of the regu- 
latory problems that come before them—as 
was pointed out by Mr. Spurr in his article 
in the March 20th issue of this magazine. 

. * 

Tue fact that ComMMIssIONER SINGLETON 
believes that a Public Defender—a_ counsel 
whose duty it is to present the interests of 
the ratepayers specifically—would increase 
the efficiency of the State Commissions and 
aid in attaining equitable solutions of the 
controversies that reach the regulatory bodies, 
constitutes evidence that at least the Indiana 
Commission does not regard itself as a mere 
group of Public Defenders but rather as an 
impartial and unprejudiced tribunal. 

+ + 

Att of the contributors to this issue of 
Pusiic Uriities Fortnicutiy have already 
been introduced to our readers in previous 


issues and consequently make their re- 
appearance now as old friends. 
. * 


Dr, Joun BAveR is a rate expert of New 
York who has figured prominently in the 
recent hearings before the New York Com- 
mittee on the Revision of the Public Service 
Commission Laws; he is the father of the 
“Bauer Plan” for establishing a_ standard 
method of determining valuations for rate- 
making purposes—a plan which Dr. Bauer 
describes on pages 395 to 405 of this number. 





PAGES WITH THE EDITORS (continued ) 


ULM summarizes 
Commerce 


pages 


(who 
the Interstate 
U. S. Senate on 
406 to 414), is a newspaper man of Wash- 


Aaron Harpy 
the activities of 
Committee of the 


ington, D. C., and a_ frequent contributor 
to the magazines. 
* * 
Henry C. Spurr is of the staff of this 


magazine. 
* a 
Harotp E. West, Chairman of the Public 
Service Commission of Maryland, comes - 
vigorously to the defense of the public serv- 
ice commissions (whose efficiency as a group 


was questioned by Senator Georce W. 
Norris in our March 6th issue), on pages 
416 to 433. 
* 
THE striking frontispiece in this issue 


(page 394) is representative of the work of 

HucGu Ferriss, whose imaginative drawings 

have been attracting international attention. 
+ * 

Mr, Ferriss is a New York architect by 
profession, but his renderings of present-day 
structures and his conception of the cities 
and industrial centers of the future have 
led him into the realms of art that extend 
beyond the confines of the engineering office. 

7 * 

In his recently-published book “The Metrop- 
olis of Tomorrow,” (Ives Washburn, New 
York), Mr. Ferriss presents three groups 
of drawings; one group pictures the struc- 
tures of today; one visualizes the city of 
tomorrow as it may appear if certain 
trends are maintained, and the third group 
illustrates an imaginary metropolis in the 
dim future. 

* * 

Tue Editors are indebted to both Mr. 
Ferris and the publisher for permission to 
reproduce this example of the artist’s work. 

* + 

AmoncG the interesting rulings reported in 
the Public Utilities Reports section of this 
issue are the following: 

* * 

When a franchise runs out in North 
Dakota the grant of a new franchise to a 
competing company is not sufficient to show 
any need of another system in the city, in 
the opinion of the North Dakota district 
court. Nor is this second grant enough to 
end the right of the first company to operate. 
(See page 115.) 

An electric utility in North Carolina was 
met with the problem of dealing with a sec- 
tion of its distribution system where a major- 
ity of the customers had refused to pay their 
current bills. The utility refused further 
service, but the customers reconnected their 
service. The Commission ruled that the 
company had a right to discontinue that sec- 
tion of the distribution system. (See page 
146.) 

—Tue Eprrors. 
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Start Now to Build 
a College Fund With 


Cities Service 
Common Stock 


OUR children deserve a college education— 
and you can give it to them. 


If you will make a small investment monthly in 
Cities Service Common stock—and reinvest under 
the Doherty Reinvestment Plan—you can start 
now to build up the necessary fund. 


Later, the income alone may be enough. to pro- 
vide for the entire expense of four years at a 
university. 


HENRY L. DOHERTY & COMPANY 
60 Wall Street (A) New York City 


Branches in principal cities 


Mail the Coupon 




















Henry L. Donerty & Co. Name ___. 
it! 60 Wall St., New York City = 

















Please send me full in- 
formation about Cities Ser- atin 
vice Common stock. 
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The Babcock & Wilcox Co. 


85 LIBERTY STREET, NEW YORK 
ESTABLISHED 1868 


Water Tube Boilers Steam Superheaters 
Economizers Air Preheaters 
Chain Grate Stokers Oil Burners 
Refractories 
Seamless Tubes and Seamless Pipe 


BRANCH OFFICES 


ATLANTA Candler Building 
Boston 80 Federal Street 
CHICAGO Marquette Building 
CINCINNATI Traction Building 
CLEVELAND Guardian Building 
Datias, TEXAS Magnolia Building 
DENVER 444 Seventh Street 
DETROIT. Ford Building 
Houston, Texas Electric Building 
Los ANGELES Central Building 
New ORLEANS 344 Camp Street 
PHILADELPHIA Packard Building 
PHOENIX, ARIZ Heard Building 
PITTSBURGH Koppers Building 
PorTLAND, ORE. Failing Building 
ge E> _..._ Kearns Building 
San FRANCISCO. Sheldon Building 
SEATTLE Smith Tower 

); tt iy ap Sena ... Castle & Cooke Building 
Havana, CuBa Calle de Aguiar 104 
San Juan, P.R Recinto Sur 51 
















































































CA 


SS 


- 


APRIL RQ. 








Reminders of 
Coming Events 


of Le MA MACHO cai taniverseres 








3; T* 


The act of the Texas legislature, creating the Railroad Commission, was approved, 
1891. Delaware & Hudson Canal & Railroad Co. was chartered, 1823. 





4; F 


The first train operated by the Atchison, Topeka & Santa Fe Railroad ran from Topeka 
to Wakarusa, 1869. First pictures transmitted by wire, 1925. 





Joun Fircu, a Connecticut Yankee, demonstrated a steam-propelled sidewheeler on a 
pond in Bucks Co., Pa., 22 years before the Clerment, 1785. 





The legislative act creating the State of Kentucky Railroad Commission was 
signed, 1882. 





On the 5ist anniversary of the issuance of patent rights to Betw’s first telegraph, 
scientists gave a demonstration of television by both wire and radio, 1927. 





The unprosperous state of the railroads was shown by the report of the Interstate 
Commerce Commission; 106 out of 200 roads failed to earn expenses; 1921, 





Roosevett’s “trust busting’ campaign reached its climax with the decision that the 
merger of the railroads in the Northern Securities Co. was illegal, 1903. 





10| T* 


Tuaes, a Greek philosopher, created the first electrical phenomenon of historical 
record when he rubbed amber on a cat’s fur, 600 B. C. 





m1; F 


Steamship owners contested the right of way of the great railroad bridge over the 
Mississippi at Rock Island, upon its official opening, 1856. 








12 Se The Public Service Commission of the State of Missouri was created by an act of 
the legislature, 1913. 
13 S Grorce WESTINGHOUSE, a young inventor of 22, obtained his first patent on his @® 


air-brake which was destined to revolutionize railroad travel, 1869. 





4;,M 


Jim Moore, one of the riders in the famous “Pony Express,” made a world’s record 
when he speeded his horse 280 miles in 22 hours, 1860. 





1s| T 


The legislative act creating the Public Service Commission of the State of New Hamp- 
shire was approved, 1911. 





16| W 








Daylight saving, which is decreed by various states and cities, and which variously 
affects public utility revenues, will go into effect this month. 











“Business dispatched is business well done, 
but business hurried is business ill done.” 


—Bu.twer-LytTTon 
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From a drawing by Hugh Ferris 


The Future City 


If the business structures of today grow higher and higher, will not the 
juxtaposed towers and the congestion of traffic below become disturbingly 


“ 


reminiscent of the Tower of Babel? “One is tempted to imagine the scene 
at night, with geometrical lights flaring in the cbyss,” observed the artist; 
his startling conception is well within the realms of possibilities. 
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Valuation Yardsticks 


The Bauer and the Prendergast Plans 


oF of the recently completed hearings before the New York Com- 
mission on Revision of the Public Service Commission Law (the 
printed records of which occupy nearly two feet of shelf room), are 
emerging several constructive proposals for strengthening the present 


system of regulation. 


Among them are several plans for establishing 


a standard method of determining valuations for rate-making purposes. 
The author of one of these plans here sets forth its purposes and its 
method of operation. 


By DR. JOHN BAUER 


YEAR ago a long-smouldering 
A outburst occurred against the 
Public Service Commission 

of New York. The flare-up brought 
forth innumerable and varied expres- 
sions of opinion, ranging from those 
of the implacable critics of the whole 
regulatory system, who can see noth- 
ing but evil in any form of control 
over public utilities this side of out- 
and-out government ownership and 
operation, to those of the more con- 
servative students of political econ- 
omy who believe that the present 
Commission form of regulation is 
correct in principle and requires only 


minor readjustments to rectify the 
occasional faults that are revealed in 
practice. 

The fact that the newly inaugurat- 
ed Governor of New York, Franklin 
D. Roosevelt, was a Democrat who 
was elected to office on a platform 
that included a plank which provided 
for the development by the state of 
New York’s water power resources, 
while the Chairman of the Commis- 
sion, William A. Prendergast, was a 
Republican and an advocate of the 
present system of regulation, injected 
a political note into a situation that 
is essentially economic. Both agreed, 
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however, that the Commission had 
not been consistently functioning to 
best advantage. 
in what particulars this was true, and 
the reasons therefor, were matters to 
be determined. 


n order to find out the facts of the 
case, and to consider the many 
and conflicting viewpoints, Governor 
Roosevelt and the state legislature 
followed the Hoover policy of ap- 
pointing a commission. It was given 
the cumbersome but self-explanatory 
title of “The New York Commission 
on Revision of the Public Service 
Commission Law.” 

This commission was appointed 
under the provision of a resolution 
adopted during the 1929 session of 
the state legislature. It consisted of 
nine members—three appointed from 
the State Senate, three from the As- 
sembly, and three by the Governor.* 

Its purpose was to determine how 
public utility regulation has worked 
since its introduction in 1907, what 
defects have developed, and what 
changes should be made in the law so 
as to make regulation more satisfac- 
tory from the public standpoint. Ear- 
ly last summer it adopted a compre- 
hensive program of investigation. It 
appointed Hon. William J. Donovan, 
formerly Assistant Attorney General 
of the United States as counsel. It 
engaged also special experts to inves- 
tigate the principal phases of regula- 
tion, both in the state of New York 
and elsewhere. The writer was 





1The Senate members are, Hon. John 
Knight, Chairman, William J. Hickey, War- 
ren T. Thayer; Assembly members: Joseph 
A. McGinnies, Horace M. Stone, and Russell 
G. Dunmore; Governor’s appointees: Frank 
Ye Walsh, James C. Bonbright, and David C. 
ie. 


To what extent and . 


selected to make a spetial study of 
valuation and rate making. 


HE Commission started its for- 

mal hearings in October, 1929, 
and continued through the greater 
part of January of the present year. 
It received not only reports from the 
technical experts, but gathered testi- 
mony from a large number of per- 
sons. William A. Prendergast, Chair- 
man of the New York State Public 
Service Commission, occupied the 
witness stand several days, explaining 
the organization and work of his 
Commission. Invitations were ex- 
tended to scores of individuals who, 
through their experience, might fur- 
nish valuable suggestions,—including 
members of Commissions in other 
states, engineers, economists, lawyers, 
public utility executives, and students 
of public affairs. 

While many criticisms were made 
of the present system of regulation in 
New York, as well as of the person- 
nel of the Commission, the reports 
and testimony showed that the funda- 
mental difficulty has appeared in val- 
uation and rate making. While the 
Commission has other important re- 
sponsibilities, its chief duty has been 
to assure the public reasonable rates; 
that this function has not been carried 
out in a satisfactory manner was ad- 
mitted by Chairman Prendergast and 
other members of the Commission, 
and was affirmed by virtually all wit- 
nesses who had had close contact with 
rate control. 


— the difficulty met by the 
Commission may be due in part 
to personnel and inadequacy of its 
staff, the chief fault was almost gen- 
erally assigned to the present legal 
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system of regulation. The situation 
may be briefly summarized as fol- 
lows: 

(a) The “fair value” upon which 
a company has had the right to re- 
ceive a return has not been based 
upon a definite and coherent economic 
conception; it has not been precisely 
defined ; and has been dependent upon 
various elements, without exact basis 
of fact and without fixed weight rela- 
tive to each other. Hence, the de- 
termination of the amount has been 
subject to dispute both as to princi- 
ples and facts; it has aroused conflict 
of interest between the companies and 
the public, and has made procedure 
cumbersome and expensive. This 
condition had turned rate making, 
from an administrative process, into 
a judicial proceeding, contrary to the 
purpose of the law and the proper 
function of the Commission as an 
active administrative agency in the 
public interest. 

(b) The amount of “fair value” 
has been, moreover, a variable quan- 
tity, subject to redetermination with 
changing prices and costs, and, in 
view of the numerous properties un- 
der the jurisdiction of the Public 
Service Commission, the task of suc- 
cessive readjustments has been im- 
possible of performance. Hence, 
neither increases nor reductions in 
rates could be effected promptly as 
reasonably required for the proper 
protection of the companies and the 
public. 

(c) The companies have provided 
a large proportion of the capital in- 
vested in public service properties 
through the issuance of bonds, notes, 
and other securities, which fix by con- 
tract the return received by the in- 


vestors, and have provided a smaller 
proportion of capital through the is- 
suance of common stock, which does 
not limit by contract the returns to 
the investors. Hence, as the “fair 
value” of an entire property has in- 
creased or decreased with changing 
prices and property costs, and as the 
rate of return has varied with chang- 
ing conditions, there has been a dis- 
proportionate effect upon the return 
available for the common stock. This 
fact has caused financial instability 
among the companies, not only sub- 
jecting the securities to speculative 
forces, but stimulating excessive prop- 
erty expansions during periods of un- 
duly increasing returns, and retarding 
new construction as reasonably need- 
ed during periods of unduly decreas- 
ing returns. 

(d) In dealing with public utilities, 
the law of the state has intended to 
assure the public reasonable rates, to 
provide the investors a fair and ade- 
quate return, to preserve financial sta- 
bility among the companies, and to 
make available new capital funds as 
reasonably needed for the public serv- 
ice. These purposes have not been, 
and cannot be, reasonably achieved 
under the old system of control, be- 
cause of the indefiniteness and varia- 
bility of “fair value” and rate of re- 
turn, and because of the prevailing 
financial structure of the companies. 
For the effective realization of the 
above stated objects, there must be 
established a definite and non-fluctuat- 
ing valuation (or rate base) and rate 
of return, subject to continuous ac- 
counting control and determination. 


HE situation thus presented 
points to the necessity of aban- 
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doning the “fair value” standard, and 
adopting a fixed rate base which 
would not fluctuate with changing 
prices and other conditions, and 
which could be kept under continuous 
accounting determination and control. 
This change is required not only as 
a means of protecting the interest of 
the public at large, but of defining and 
preserving the rights of the investors, 
and particularly, making the admin- 
istration of rate making practicable. 
The “fair value” standard is basically 
objectionable, not because it imposes 
higher rates than are really fair to the 
public—(for it may result in lower 
charges than are just to the investors) 
—but because of its indefiniteness and 
variability. It does not furnish a 
usable yardstick of rights and respon- 
sibilities. It cannot be effectively em- 
ployed for the systematic administra- 
tion of rate making when a Commis- 
sion has to deal with over eight hun- 
dred properties operated under great- 
ly varying conditions. It inevitably 
leads to inaction and breakdown of 
regulation. 


Sper inquiry of the revision com- 
mission into the feasibility of 
establishing a fixed rate base, pro- 
duced two plans which were present- 
ed for comment to the technical wit- 
nesses. 

The first plan was proposed by the 
writer, and was generally referred to 
as the “Bauer Plan.” 

The second plan was offered by 
Chairman Prendergast of the Public 
Service Commission, and was known 
as the “Prendergast Plan.” 

Both plans were predicated upon 
the fact that the present “fair value” 
standard involves basic difficulties, 


which reasonably preclude its perma- 
nent retention for public rate control, 
and that definiteness and stability of 
rate base are essential for satisfactory 
administration of rate making, as 
well as for just dealing with investors 
and the public. The first plan re- 
ceived the more extensive considera- 
tion because it had been worked out 
in complete detail as to set-up and ad- 
ministrative procedure; the second 
plan was offered more casually, to 
meet what seemed to Mr. Prender- 
gast as important objections to the 
Bauer plan. 


HE Bauer plan proposed a new 

standard of regulation to be pro- 
vided for by direct legislation as a 
matter of public policy. It would 
seek to meet expressly by statutory 
enactment the difficulties of the pres- 
ent system. It would draw a sharp 
distinction between properties exist- 
ing at the time the new policy is 
adopted, and all subsequent utility in- 
vestments. As for existing proper- 
ties, it would provide for valuations 
on the basis of conditions then pre- 
vailing,—technically referred to as 
“initial valuations.” They would be 
made by the Public Service Commis- 
sion under general provisions of the 
statute, and would take into account 
all factors which should receive rea- 
sonable consideration,—actual cost, 
reproduction cost, general expendi- 
tures, going value, and deduction for 
depreciation due to physical wear, 
obsolescence, and other functional 
causes. They would also give due 
weight to the fact that the amounts 
once fixed would remain permanent, 
not subject to further redetermina- 
tion, whatever changes might occur in 
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The Bauer Plan Provides for— 


(1) The rewriting of every company’s property accounts 
to show the initial valuation; 


(2) The addition to this amount of all subsequent invest- 
ments ; 


(3) The placing of both of these factors under continuous 
accounting control, maintained through charges to 
operating expenses, depreciation, and other re- 
Serves. 


At any given time after the establishment of the initial 
valuation, the rate base would consist of all the balances of 
the property accounts, less balances of the depreciation re- 
serve and other operating reserves. It would stand as a 
definite fact, and would furnish an indisputable measure 
both as to the rights of the investors and the obligation of 
the public. And it would be subject to continuous account- 


ing administration. 





prices and construction costs. They 
would be fixed once for all, to include 
for each company all properties used 
and ‘useful, with the intention of fair- 
ness to both investors and the public 
at large, from the standpoint of con- 
ditions at the time of the valuation. 


_ the first step in the establish- 
ment of a fixed rate base, the 
property accounts of every company 
would be rewritten to show the initial 
valuation. To this amount would be 
added all subsequent investments as 
made, subject to determination and 
approval by the Public Service Com- 
mission. The properties included 
both in the initial valuation and sub- 
sequent investments would be kept 
under continuous accounting control, 
and would be fully maintained 
through charges to operating ex- 
penses, including depreciation, and 


ample provisions would be made also 
for other desirable reserves. At any 
given time after the establishment of 
the initial valuation, the rate base 
would consist of all the balances of 
the property accounts, less balances 
of the depreciation reserve and other 
operating reserves. It would stand 
as a definite fact, and would furnish 
an indisputable measure both as to the 
rights of the investors and the obli- 
gation of the public. It would be sub- 
ject to continuous accounting admin- 
istration. 

The plan thus provides for actual 
investment with respect to all addi- 
tions after the initial valuation. But 
as to properties in use at the time the 
new policy is adopted, there would be 
a valuation to take into account all 
factors which should have weight in 
fixing a sum which would be really 
fair both to investors and the public. 
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It would not involve any retroactive 
application of actual cost to proper- 
ties which had not been subjected to 
that measure when they were in- 
stalled. It would start with the fact 
that heretofore the “fair value” 
standard has prevailed and must, 
therefore, be given due consideration 
in establishing a new system of a 
fixed rate base. So far as subsequent 
investments are concerned, the plan 
assumes that the legislature would 
have the right, in the public interest, 
to define the terms under which new 
capital may be invested in the public 
service. But as to prior properties, 
the “fair value” standard could not 
be ignored, but it could not be taken 
either to preclude the establishment 
of an equivalent sum as a fixed and 
unchanging quantity for future rate 
base. The chief task would be to de- 
termine a reasonable equivalent for 
the indeterminate and variable “fair 
value.” 


HE Prendergast plan does not 

make the sharp distinction be- 
tween existing properties and subse- 
quent investments made after the 
adoption of the new policy. Nor 
would it really provide for a fixed 
rate base. It would take the year 
1917 as the point of separation, and 
would treat land differently from 
other physical property. 

As to physical property other than 
land, the Prendergast plan would take 
the 1917 properties at their properly 
adjusted book cost, and then would 
increase the amount through price in- 
dexes to bring them to the present 
level of prices or construction costs. 
This part of the investment, more- 
over, would be adjusted biennially on 


the basis of index numbers. So far 
as investments made since 1917 are 
concerned, the plan would take the 
book cost reasonably adjusted, with 
the assumption that this would be 
equivalent to present reproduction 
cost; all additional investments would 
be added at cost. A deduction would 
be made for observed depreciation at 
the time the new policy is adopted. 
Afterwards, provisions would be 
made in operating expenses only for 
the equalization of annual retire- 
ments, and not current depreciation, 
including obsolescence and other 
functional causes. 

The Prendergast plan would con- 
tinue the present basis of adjacent 
land values. This class of property 
would, therefore, not be brought 
within a fixed rate base; nor would it 
be subject to convenient administra- 
tive adjustments. Its determination 
would continue to depend upon ap- 
praisal at the time of any rate ad- 
justment. 


oo Bauer plan, after the initial 
valuations, would treat all prop- 
erty in the same way; all would ap- 
pear in the accounts as definite sums, 
and would be subject to continuous 
accounting control. The Prendergast 
plan would have three general cate- 
gories: 

(1) Land, which would be subject 
to variation according to adjacent 
land values, and would involve con- 
flict of interest whenever determined 
for rate-making purposes ; 

(2) Physical properties other than 
land installed prior to 1917, to be ad- 
justed from time to time on the basis 
of index numbers; 

(3) Physical properties other than 
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land installed after 1917, subject to a 
fixed accounting basis. Except land, 
the property would not be subject to 
initial appraisal. 


HE Prendergast plan provides a 

fixed rate base only as to the 
third item, which includes, however, 
all future investments other than 
land. 

As to the second item, it provides 
for variation, but this could be readily 
made upon a definite administrative 
basis. But with respect to land, it 
would continue the difficulties that ex- 
ist under the present “fair value” 
standard. 

To the extent, moreover, that there 
is variation in the first and second 
items, there is financial instability be- 
cause of the normal financial struc- 
ture of the companies. Whenever a 
considerable proportion of the capital 
has been provided through fixed-re- 
turn securities, any variation in the 
rate base—whether determined by 
price indexes or appraisal—produces 
a disproportionate effect upon the 
common stock interests, and thus cre- 
ates financial instability for the com- 


pany. 


} pew plans, however, have the 
same general objective of more 
definiteness and stability of rate base 
than is attainable under the present 
“fair value” standard. Both are sub- 
ject to the same legal attack on con- 
stitutional grounds. Among most of 
the lawyers who considered the sub- 
ject, there was doubt whether a fixed 
rate base subject to accounting con- 
trol could be established through 
legislative mandate, whatever care 
might be exercised to treat all inter- 
ested groups fairly. The view is that 


a company is entitled, as of any time, 
to the “fair value” of the properties, 
determined under then existing con- 
ditions. If conditions change, then, 
in so far as the changes affect the 
“fair value,” the amount must be re- 
determined accordingly. If there is 
an increase, the company is entitled to 
the larger amount, and any limitation 
to keep to a lower figure would be 
confiscation. Conversely, if the 
amount decreases, the public is en- 
titled to the lower sum. 

This view presents a sharp clash 
between the common legal conception, 
and the view of most economists. 

The lawyers, because of their train- 
ing and experience, look upon public 
utility properties just as upon other 
properties that are subject to legal 
valuation. They see the “value” of 
any property as dependent upon the 
circumstances at the time of valua- 
tion; they conceive that, as conditions 
change, the “value” varies, and that, 
therefore, no amount can be estab- 
lished as a fixed quantity for any 
legal purpose. According to this 
view, there is, of course, no possi- 
bility to establish a fixed rate base 
through legislative action upon any 
grounds of public policy—even if 
rate control collapses and public own- 
ership follows! 


oe. however, look upon 
the matter from an altogether 
different standpoint. They distin- 
guish sharply between the value of 
ordinary industrial properties and 
“fair value” for rate-making pur- 
poses as applied to industries which 
are subject to a special public interest. 
So far as ordinary industries are con- 
cerned, the ultimate value of any 
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The Prendergast Plan May Be 
thus Summarized— 


(1) Land valuations would be subject to variation accord- 
ing to adjacent land values; 


(2) Physical properties other than land installed Prior to 
1917, would be adjusted from time to time on the 
basis of index numbers ; 


(3) Physical properties other than land installed AFTER 
1917, would be subject to a fixed accounting basis. 
Except land, the property would not be subject to 


initial appraisal. 





property is dependent upon earning 
power. This is fundamental and 
indisputable by anybody, — lawyer, 
economist, banker, or business man. 
Whatever the actual cost of any such 
property may be, or whatever the re- 
production cost, or whatever the 
physical and functional depreciation 
of the various constituent units, the 
real value of the property is deter- 
mined by the earning power, which, 
in turn, depends upon volume of busi- 
ness, prices obtained for the product, 
and costs of operation. If the real- 
ized and expected profits are large, 
the value is great; if the profits are 
small, the value is low,—notwith- 
standing any actual cost, reproduction 
cost, or computed depreciation due to 
physical or functional causes.* 


[* considering the value of an ordi- 
nary industrial property, the clear 
fact is that the property is really pri- 
vate in every basic sense. The man- 
agement is free to charge what it 
pleases for the product, or what it is 

2The only exception appears when plant 


or individual units have separate market val- 
ues for use in other businesses. 


able to obtain in a competitive mar- 
ket. It is not subject to price control 
in the public interest. The property 
has no legal limitation upon its earn- 
ing power. It is free legally to earn 
what it can; hence its value at any 
time is the discounted or capitalized 
sum of its earning power. 

A public utility is different in this 
fundamental respect; it is endowed 
with a recognized public interest, and 
is, therefore, subject to rate control 
and limited earning power. It can- 
not fix such rates as it pleases; it can 
charge only reasonable rates, and the 
limit is the obtaining of a fair return 
on the “fair value.” Obviously, 
therefore, this is not determinable in 
the same way as the value of a pri- 
vate property, but must be fixed with 
reference to factors exterior to rates 
and earning power; it must serve as 
the measure of the legal and limited 
earning power. “Fair value” must be 
determined before rates can be fixed, 
—and before the real value, predi- 
cated upon earning power, can 
emerge. 

If this basic fact is clearly en- 
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visaged, then it must appear that the 
“fair value” of a utility is not sub- 
ject to the same inherent changes that 
occur in value of ordinary industrial 
properties. When the earning power 
of ordinary industrial properties in- 
creases, due to any reason, the value 
increases ; if its earning power dimin- 
ishes, the value declines. But for a 
utility, the “fair value’’ must be de- 
termined before rates are fixed and 
the earning power ascertained ; hence 
is not affected by any changes in 
price level, reproduction cost, or 
other factors, unless on grounds of 
justice or other reasons of public 
policy the amount is increased ante- 
cedent to higher rates and greater 
earning power. The factors, there- 
fore, that enter into “fair value” 
must be such objective considerations, 
as fundamental fairness to investors, 
reasonable regard for the public, and 
effective administrative standards, but 
not the condition of unlimited earn- 
ing power which applies to ordinary 
properties. 


iy these fundamental considerations 
are properly regarded, the econ- 
omists who have given special study 
to public utility regulation believe 
that a fixed rate base can be estab- 
lished and legally supported, provided 
that there is no inherent unfairness 
to any group when the amounts are 
fixed.. 

Assume that an initial valuation 
has been fixed according to the Bauer 
plan ; that it has been determined with 
due consideration to the fact that it 
is to remain unchanged and that all 
subsequent investments are added, 
and that the rate base thus appears 
as a definite quantity for the objec- 


tive measure of legal earning power. 
If then the rates are so fixed as to 
provide a fair return upon the amount 
and no more, there can be no change 
in the value of the properties, what- 
ever the changes in price levels or con- 
struction costs. 

If the rate base is once fixed ac- 
cording to established legal policy, 
then the amount is no longer affected 
by any factors which in other indus- 
tries may produce increasing or de- 
creasing earning power. The consid- 
eration that controls is desirable pub- 
lic policy. This must, of course, in- 
clude fair treatment of investors, rea- 
sonable regard for the public, and, 
particularly, the requirements of sys- 
tematic administration to carry out 
the policy of public control. 


MONG the more specific constitu- 

tional objections made, is the 
alleged impossibility of binding fu- 
ture legislatures to an established pol- 
icy when prices have fallen. Assume 
that the Bauer plan were adopted, 
and that fifteen years have elapsed, 
with a decline of 40 per cent in price 
level. Assume that the initial valua- 
tion of a property was $10,000,000, 
and that additional investments 
amounted to $15,000,000; a total rate 
base of $25,000,000. 

The claim is that the legislature, 
upon public agitation, could then 
abolish the fixed rate base system and 
go back to the “fair value” standard; 
and thus allow (say) only $18,000,- 
000 of “fair value” instead of $25,- 
000,000 established rate base. 

This change would deprive the in- 
vestors of the advantages offered by 
the plan against declining prices. If, 
therefore, the investors cannot be 
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safeguarded against lower “values,” 
they cannot be deprived of higher 
“values” if prices have risen. 


HIS contention, undoubtedly, 

raises a constitutional point. 
The new policy would, of course, be 
subject to litigation and judicial de- 
termination; no one can predict the 
outcome. So far, however, as the 
particular argument is concerned, the 
legislature probably could not change 
the plan after fifteen years, when 
prices had fallen, so far as the rate 
base at that time is concerned. The 
investors had put their money into the 
business for a 15-year period relying 
upon the guaranties expressly pro- 
vided by statute. If the statutory 
terms were then to be rescinded, there 
would be retroactive legislation and 
the investors would be subject to un- 
warranted losses; they would doubt- 
less have constitutional grounds for 
complaint. They would, indeed, be 
subjected to confiscation when they 
are entitled to $25,000,000 under 
terms fixed by the state, and are then 
cut down to $18,000,000! 

The legislature could, of course, 
change the system with respect to 
later investments. But as to that, 
there would be no motive because the 
plan would gain for the public the ad- 
vantage of all low property costs 
when prices have fallen. To put rate 
regulation upon a reasonable basis, as 
a matter of public policy, requires 
that the public shall bear the actual 
cost, whether high or low, according 
to changing conditions. But there is 
no inherent reason why, when a cost 
has once been incurred, that there- 
after any change should be made be- 
cause later costs may be higher or 


lower. To permit such variation not 
only arouses conflict of interest, but 
makes the administration of rate mak- 
ing an impossible undertaking, and 
creates financial instability under the 
prevailing financial structure of the 
companies. 


ESIDES the legal objections to the 

fixed rate base, there were also 
policy objections voiced both by the 
companies and by so-called public 
representatives. The companies, nat- 
urally, do not wish to be limited to a 
fixed rate base, especially under pres- 
ent conditions, when extensive rate 
reductions should probably be made. 
As a long-run proposition, however, 
considering times when rate increases 
may be needed, the investors would 
probably be served better by a fixed 
rate base, because of the systematic 
assurance of the return to which they 
are entitled. 

A valid distinction may be made 
between the mass of investors and the 
smaller speculative interests as repre- 
sented by common stock, and espe- 
cially of the pyramided holding com- 
pany systems. The latter groups, most 
naturally, would resist the close regu- 
lation involved in the fixed rate base. 
The generality of investors, however, 
as represented by the mass of bond 
and preferred stockholders, or even 
the common stock not involved in 
the holding company arrangements, 
would doubtless be better served, as 
a long-run proposition, by a fixed rate 
base, with its safeguard of the return 
to which they are entitled. The fixed 
rate base would largely eliminate 
speculation from utility financing. 


RITICISM was voiced also by in- 
dividuals whose concern was 
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with the consumers, and not with the 
investors. It was based upon the be- 
lief that declining prices are impend- 
ing—that we are at a point of fall- 
ing prices similar to the long period 
of decline that followed the Civil 
War. 

If this view be correct, then the 
present establishment of a fixed rate 
base, which would take into consid- 
eration the present high price level, 
would result in permanently capitaliz- 
ing present high prices for future 
rate-making purposes. If prices in 
fifteen years should decline (say) 40 
per cent, then, undoubtedly, a lower 
rate base for a given company might 
be obtained on the then “fair value” 
basis, than through the fixed rate base 
established under present conditions. 

The criticism, of course, involves 
economic prediction as to future price 
levels. No one today can say with 
any degree of probability what the 
future course of prices will be. 

In considering public policy, it is 
necessary to weigh the preponderant 
probabilities against remote possibili- 
ties. The undoubted fact is that reg- 
ulation is ineffective on a “fair value” 
standard, and it cannot be made sat- 
isfactory without a fixed rate base. 
The longer the delay in establishing 
such a system, the longer will be post- 
poned the actual protection of the 
public and the investors through sys- 
tematic rate making. If after fifteen 
years prices have not fallen, then 
there would be the long floundering, 
without counterbalancing public bene- 
fit. The rational course would seem 
to be to establish the new policy at 
the earliest moment, fixing the rate 
base with consideration of fair deal- 
ing all around, with regard for the 


long-run interest of consumers and 
investors. 


HE problems of rate base and 

rate making were thoroughly 
considered by the revision commis- 
sion from the various angles. What 
decision may be reached, cannot be 
stated at the present time. There is 
a possibility of a division in the com- 
mission—not because of any real con- 
flict of view as to what should be 
done, but because of fear as to the 
ultimate decision of the courts. The 
mote cautious view is to attempt 
nothing that will raise serious consti- 
tutional questions. Another view is 
to formulate the new policy with sole 
regard for what is really desirable in 
the interest of both investors and the 
public, and then make every effort to 
obtain proper decision by the courts © 
when a legal question is raised. 

Why assume that the courts will 
not permit changes which are essen- 
tial to the proper safeguarding of the 
various interests and to the effective 
administration of public rate control? 

Unless a definite yardstick for rate 
making can be established, rate con- 
trol will remain, to a large extent, 
futile, and will serve as a strong im- 
petus to the extension of public own- 
ership and operation. 


AUTHOR’S POSTSCRIPT 


Ince the above was written, the Revision Com- 

mission has made its report to the New York 
legislature. There was a majority and minority 
report. The latter adopted the Bauer plan and in- 
corporated it in a proposed bill. ¢ majority 
agreed that a fixed rate base and return are essen- 
tial to effective regulation, but instead of the man- 
datory provisions, it proposed to include the plan 
in contracts between the state and the companies; 
it doubted whether a mandatory system could be 
enforced against a shift to higher or lower prices, 
The minority believed that the contract plan would 
not be accepted by the companies on a reasonable 
basis. While it admitted that there may be a con- 
stitutional question as to the mandatory provisions 
when prices have risen or fallen sharply, it be- 
lieved the policy would be sustained because of its 
inherent reasonableness and because of its neces- 
sity on administrative and financial grounds. 


405 








The Welding of the Wires 
and the Ether Waves 


Some of the economic, financial and political problems 

that are presented by the project of regulating the 

telephone, telegraph, and radio utilities by a proposed 
Super-Commission 


By AARON HARDY ULM 


the earth in forty minutes,” 

boasted prankish Puck in “A 
Mid-Summer’s Night Dream.” That 
miracle is now performed by radio in 
less than a second—but the process 
has precipitated a series of enigmatic 
questions of public policy. These 
questions are now being pointed up 
for review by the United States Con- 
gress, which has in prospect a plan 
for expanding the regulation of the 
communication utilities, including the 
telegraph, the telephone, and radio. 
This project may entail the extension 
of regulation into such entirely new 
spheres as patents and international 
traffic. For the communications serv- 
ices are undergoing some revolution- 
ary transformations as the result of 
scientific discoveries and _ patent 
rights, and are injecting a new aspect 
into the process of internationaliza- 
tion. 

This subject has been studied in all 
its complexities and potentialities by 
the Interstate Commerce Committee 
of the United States Senate. The 
chairman of the committee is Sena- 
tor James Couzens of Michigan, that 


“ey "LL put a girdle round about 


old pioneer of the automobile indus- 
try who amassed a fortune out of 
Ford cars. Senator Couzens is wed- 
ded to thoroughness and is immune 
from trite theorizing. Associated 
with him on the committee are legis- 
lators of all the types that make up 
Congress — radicals, conservatives, 
theorists, and hard-boiled practical- 
ists. 

Contributing to the study are prac- 
tically all of the giants of the Ameri- 
can communications industries, which 
is still in an effulging state and conse- 
quently still producing Gargantuan 
personalities of kind that have lent 
glamor to the pioneering stages of 
all big American industry. These 
captains of communications are now 
playing with the spherical body we 
call the earth as if it were a toy, 
wrapping around it wires, cables, 
radio waves, and other curious media 
by which amazing performances are 
achieved. 

These communications leaders are 
not fully agreed on questions of pub- 
lic policy ; indeed, between them as a 
group and other groups lie sharp dif- 
ferences of opinion. In fact, the 
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Senate committee which is handling 
the subject has been acting somewhat 
as an arbiter of inter-industrial dis- 
putes, the general public commonly 
taking interest in only the incidental 
phases of the subject. The big ques- 
tions relate to equations that are 
rather beyond the man in the street’s 
ordinary concern—equations that are 
highly technical and remote from the 
average man’s contacts with most of 
the communications services. 


HE immediate basis of these 

hearings is a proposal that there 
be set up a Federal Communications 
Commission to deal with the com- 
munications utilities in much the man- 
ner as the Interstate Commerce Com- 
mission deals with the railroads and 
to much less extent with interstate 
telegraph and telephone operations. 

It would take over the work of the 
Federal Radio Commission, probably 
in elaborated form. It has been pro- 
posed, also, that the new commission 
exercise regulatory power over the in- 
terstate transmission of electrical 
energy, but it is likely that this plan 
will be dealt with separately. The 
hearings show that this power ques- 
tion is big and complex enough to 
justify a separate handling. 


WEN D. Young, chieftain of the 

General Electric-Radio Corpo- 
ration of America interests, gave an 
excellent summing up of the objective 
of the communication utilities when 
he said to Senator Couzens’ commit- 
tee: 

“The best communications at the 
lowest possible cost—that is our tar- 
get. We are concerned with 
communications which require an 
intervening instrument in order that 
they may be had by all. It is the use 


and control of the instruments with 
which we are primarily concerned. 
How can we get the best instruments 
today, how can we get them tomor- 
row, how can we get them most wide- 
ly distributed and conveniently lo- 
cated ; how can we get them at least 
cost; how can we get the service of 
these instruments organized so that 
it will be the best for the whole peo- 
ple? That is our problem.” 


The key-word “instrument” brings 
within Mr. Young’s picture the tele- 
graph, telephone, radio, and cable 
facilities, all of which are linked to- 
gether by the magic of electricity. 
The public service performed by these 
instruments are, broadly, of two 
kinds only ; the transmission of point- 
to-point or person-to-person commu- 
nications, and radio broadcasting. 

The most ponderous questions of 
regulation have to do with the first 
kind of radio communication. 

“I visualize the day when there 
will be a pad on my desk with a spe- 
cial instrument, or else an attachment 
to my stenographer’s typewriter, by 
which if I wish to send a message I 
may write it out, connections will be 
made through a central system like the 
telephone and there will be reproduced 
on a pad in your office the facsimile 
of my message,” Mr. Young told the 
Couzens’ committee. “Then I would 
think that for the first time we had a 
satisfactory communications service.” 

The communications art is pre- 
pared to render such a service now. 
But how shall it be instituted? Should 
it be inaugurated as an adjunct of the 
telephone system, or of one or both 
the telegraph systems, or of radio? 
Or of all three? Or should it be es- 
tablished independently as a new sys- 
tem? Many difficult questions of this 
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kind are involved in the task of fix- 
ing a national communications policy. 


M ONOPOLY control of all commu- 
nications facilities would sim- 
plify the solutions of these problems, 
says Mr. Young; but he also states 
that at present there is no need of 
combining the domestic telephone and 
telegraph systems. The telegraph sys- 
tems, he maintains, should be unified, 
but he does not regard the need so 
great as to call for governmental 
compulsion. He holds, however, that 
all communications facilities between 
this country and other nations should 
be unified at once. 

“There, from the standpoint of na- 
tional interest, monopoly either regu- 
lated by the government or owned by 
the government is a necessity now in 
international communications,’ he 
told the Couzens’ committee. “If you 
have any hesitation about unifying 
our external communications in the 
hands of a private company under 
government control, then I beg of 
you, in the national interest, to unify 
them under government ownership in 
order that America may not be left, 
in the external communications serv- 
ices, subject to the dictation and con- 
trol of foreign countries.” 

The Bell telephone system, approxi- 
mating a domestic monopoly, is cited 
by Mr. Young as an example of uni- 
tary over plurality control of a com- 
munications facility. 

“It is no mere chance,” he said, 
“that the American Telephone & 
Telegraph Company is the largest 
concern in the United States. 

When one thinks of the convenience, 
speed, and vast distances over which 
communications by voice may be car- 


ried on, especially in this country, 
one must accept it as among the great- 
est, and perhaps the greatest, human 
achievement of this age.” And the 
reason for this, he argued, lies in the 
fact that the company is almost alone 
in its field, and consequently can de- 
flect energies and funds it otherwise 
would have to devote to the fighting 
of competitors, into research work 
and long-distance planning. 


| pea equations add a compel- 
ling necessity to the general ad- 
vantages of monopoly control of com- 
munications facilities in this country, 
Mr. Young argued. There are mo- 
nopolies of this kind set up abroad, 
notably in Great Britain, Germany, 
France, and Italy. The Imperial 
Cables & Wireless, Ltd., for example, 
controls all the cable and external 
radio facilities of the British Empire, 
excepting those in Canada. No radio 
communications can get into its terri- 
tory except through the stations of 
this monopoly. The Radio Corpora- 
tion of America has exchange ar- 
rangements with it—and with several 
other similar European monopolies— 
for the joint handling of radio com- 
munications to and from the United 
States. 

“What will happen when our con- 
tracts expire?” asks Mr. Young. 
“These foreign monopolies will trade 
one American company off against 
the other and dictate terms to us. We 
will be able to protect the national 
interest only by confronting monopo- 
lies with monopoly.” 


1TH Mr. Young stands the 
Mackay-Behn group, represen- 
tative of the vast system of communi- 
cations under the direction of the In- 
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A Glance Ahead into the Communications Problem: 


a VISUALIZE the day when there will be a pad on my 
desk with a special instrument, or else an attach- 
ment to my stenographer’s typewriter, by which if I 
wish to send a message I may write it out, connections 
will be made through a central system like the telephone 
and there will be reproduced on a pad in your office the 


facsimile of my message.” 


—OwEN D. Younc 


The communications art is prepared to render such a service 


now. But how shall it be instituted? 


Should it be in- 


augurated as an adjunct of the telephone system, or of one 
or both the telegraph systems, or of radio? Or of all three? 
Or should it be established independently as a new system? 
Many difficult questions of this kind are involved in the task 
of fixing a national communications policy. 





ternational Telegraph & Telephone 
Company, which has the Postal Tele- 
graph lines, the Commercial Cables, 
the All-American Cables running to 
South America and the telephone sys- 
tem of Spain, and telephone or radio 
lines over most of South America,— 
an expanding system of international 
communications. Two outstanding 
spokesmen for this group are Clarence 
H. Mackay of the Postal Telegraph- 
Cable system and Colonel Sosthenes 
Behn, who has been doing, through 
the International Telegraph & Tele- 
phone Company of which he is the 
head, a truly Napoleonic job in the 
realm of communications. 

These gentlemen have arranged to 
merge the Radio Corporation of 
America’s communications facilities 
with those of the International Com- 
pany when and if the government 
permits. This merger would consti- 
tute a near-monopoly of public serv- 
ice radio communications operations 
as now carried on from this country; 


it would also include about two-thirds 
of present American cable mileage. 

The Western Union owns and 
operates the other American cables; 
these, together with one to be laid by 
the American Telephone & Telegraph 
Company, would be outside of the 
proposed merger. 

In trans-oceanic communication, 
cables and radio perform substantially 
identical services. The projected 
American Telephone & Telegraph 
cable is of importance in the Europe- 
United States part of the picture. It 
was made possible by laboratory re- 
search of the kind that is transform- 
ing the world’s communication struc- 
ture; it is, in effect a super-cable, with 
a carrying capacity greater than all 
the cables now connecting Europe 
with North America. This super- 
cable will be primarily for telephone 
service, but it is expected to yield 
considerable excess capacity for tele- 
graphing use. 

The Young-Mackay-Behn groups 
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hope that all of these cables will be 
put into the monopoly which they are 
endeavoring to found. 


_ Section 17 of the Radio Act 
of 1927 stands in the way—even 
of the International and Radio Cor- 
poration merger—for it forbids the 
combining of cable and wireless lines 
when the effect would be substantial 
lessening of competition. 

Those who favor monopoly insist 
that this prohibition should be re- 
moved; in return they are willing to 
submit to the regulation of their 
monopolistic operations by the gov- 
ernment. 

How could the government regu- 
late a monopoly whose operations 
would be in large part across no- 
man’s oceans and in foreign coun- 
tries—and in great part abroad, on 
fifty-fifty bases of exchange with for- 
eign companies (as with most radio 
communications business ) ? 

“T think the world will have to find 
some way of regulating these rates,” 
said Mr. Young. 

But it seemed the opinion of most 
members of the Couzens’ committee 
that the only way it might be done 
would be by the cumbersome, and 
perhaps impossible, medium of trea- 
ties. 


HE suggestion of a national com- 
munications policy built arounu 
the principle of monopoly awakens 
but little enthusiasm in the bosoms 
of those communications leaders out- 
side of the groups which are already 
prepared to move in the direction of 
the proposed plan. 
“I don’t want to interfere with a 
horse trade between friends,” says 
Newcomb Carlton, president of the 


Western Union Telegraph Company 
and temperamentally of the old fight- 
ing breed of industrial giants. “Let 
them go through with it if you want 
to—but don’t ditch the competitive 
principle. 

“In so far as I can prevent it, the 
Western Union will enter no monop- 
oly set-up,” he observed. Then he 
added, humorously: “There would be 
nothing for me to do if it did, for I 
don’t know how to run a monopoly 
and would get no fun out of it if I 
did.” 


S° far as technical progress is con- 
cerned, Mr. Carlton declares that 
the art of telegraphy has thrived on 
competition; in proof, he cites the 
fact that today 90 per cent of the 
Western Union’s traffic moves 
through the fingers of typists who can 
be trained in six weeks to send and 
receive messages. Yet business has 


so grown that the company still em- , 


ploys about 85 per cent as many tele- 
graphers as it did when the old system 
of transmission was wholly in use. 
The capacity of the wires has been 
so increased that this greater busi- 
ness has called for little addition to 
the total of wire mileage; yet the 
plant structures have been practically 
rebuilt in the last ten years. 

Is there a threat of foreign domi- 
nation of the country’s communica- 
tions interests? “That,” retorts Mr. 
Carlton, “is the biggest bogey-man 
conjured up in my time. Why, our 
joint situation in the Pacific causes 
the Western Union and the Radio 
Corporation to hold this British mo- 
nopoly in the palms of our hands. 
We could play havoc with it any time 
we wished.” 
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HERE is no objection, so far as 
he can see, to the plan for letting 
the wireless and cable lines be merged 
in competitive fields and be operated 
under government control, says the 
soft-spoken and _ gentle-mannered 
Walter S. Gifford, president of per- 
haps the world’s most efficient public 
service corporation, the American 
Telephone & Telegraph Company. 
His own concern, admittedly a na- 
tional monopoly that does business 
with practically all the people of the 
country, rather likes being regulated. 
“Several years ago the American 
Telephone & Telegraph Company 
resolved to confine its operations to 
telephony or what bears directly 
thereon,” says Mr. Gifford. “And 
as to earnings, all we seek are enough 
to enable us to carry on the business 
efficiently. This attitude is not phil- 
anthropic. It is because the company 
is an investment matter and it would 
not be: fair to the nearly half million 
persons who own its stock for us to 
take the risks that attach to the seek- 
ing of huge or speculative earnings.” 
Federal regulation of interstate 
operations of telephone and telegraph 
companies, as set up about twenty 
years ago, has worked very well, in- 
deed, says Mr. Gifford. Everyone 
concerned—the telephone and _ tele- 
graph companies, the Interstate Com- 
merce Commission which now has 
this regulatory power, and the public 
—have all gotten along together 
splendidly. So why make a change 
now, he asks. 

And here the giants are pretty well 
agreed so far as point-to-point com- 
munications are concerned. Broad- 
casting and the allocation of the ether 
waves are matters which might be left 


in the hands of agencies like the Fed- 
eral Radio Commission and the De- 
partment of Commerce, where they 
are at present, they say. 


oO put all communications regu- 

lation in the hands of a new Fed- 
eral commission which is granted 
larger powers than are now exercised 
over them by all other Federal agen- 
cies, will lead inevitably to Federal 
regulation of intrastate as well as in- 
terstate operations, as has happened 
practically in the case of railroad con- 
trol, observes Mr. Carlton. 

While such Federal regulation 
probably would be best for the Amer- 
ican Telephone & Telegraph Com- 
pany, which alone of the communica- 
tions companies has had to tackle 
rate-fixing problems with the state 
regulatory bodies, the principle is bad, 
says Mr. Gifford. He and others call 
attention to the fact that about 98 
per cent of the telephone and 75 per 
cent of the telegraph traffic still is 
intrastate. (At this point the aston- 
ishing information was revealed that 
during twenty years of Federal regu- 
lation the Interstate Commerce Com- 
mission has had occasions to investi- 
gate only about a dozen complaints 
against the telegraph and telephone 
companies.) The Commission’s reg- 
ulatory power is confined mostly to 
rates, and is substantially the same as 
in the case of the railroads. 

The Interstate Commerce Commis- 
sion has no jurisdiction over the capi- 
tal structures of the telephone and 
telegraph companies; the question of 
bringing security issues of these and 
of the radio communication com- 
panies under Federal supervision is a 
big one in the present proceedings. 
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And this is involved with the ques- 
tion of rate-base valuation, which the 
Interstate Commerce Commission is 
now struggling to establish in the 
wired telegraph-telephone field. Lead- 
ers in that group—notably Mr. 
Young—are inclined to favor the 
original investment rule over the re- 
production cost rule as the test of 
rate-base valuation. But as the com- 
munications plants of the country 
represent post-war construction in 
most part, the war-time antics of the 
doilar are not so involved with valua- 
tion proceedings as in the case of the 
railroads. 


| po the liveliest phases of the 
present hearings relate to radio— 
particularly to radio broadcasting. 
Radio is mixed up with all sections 
of the communications-by-wire utili- 
ties. The Radio Corporation of 
America is described by its officials 
as the outgrowth of the necessity of 
assembling under one control certain 
key inventions which have made cur- 
rent radio communications possible. 
Many of the inventions were devel- 
oped, in greater or lesser degree, as 
by-products in such industrial labora- 
tories as those of the American Tele- 
phone & Telegraph Company, the 
General Electric Company, and the 
Westinghouse Electrical & Manufac- 
turing Company. These, with the 
United Fruit Company, all pooled 
their patents, and the Radio Corpora- 
tion of America is the child of this 
union. Through the Radio Corpora- 
tion has been sold most of the equip- 
mient used in broadcasting as well as 
in long-distance point-to-point radio 
communication. The corporation 
also sells receiving sets, is a parent 


of the National Broadcasting Com- 
pany, and owns outright several sub- 
sidiaries—even one, (recently set up), 
for producing new music on a big 
scale. 


| Rego of battle in the contest over 
the proposed new Federal legis- 
lation are drawn largely around the 
Radio Corporation, which is apotheo- 
sized by its officials as an estab- 
lishment set up in response to an 
appeal sent to them by then President 
Woodrow Wilson primarily to save 
to this country’s basic radio devices— 
such as the Alexanderson alternator 
—and to achieve the technical join- 
tures necessary to maintain efficient 
domestic radio service. 

On the other hand, its opponents, 
mostly independent manufacturers of 
radio devices and equipment who are 
dependent on patent licenses granted 
by the Radio Corporation, say that 
the biggest American concern devoted 
to radio is a trust and should, there- 
fore, be restricted or dissolved en- 
tirely. 

The independent telephone com- 
panies, of which there still are sev- 
eral hundred engaged almost exclu- 
sively in local operations, stand, ac- 
cording to their spokesman before the 
Couzens’ committee, with the concilia- 
tory position taken by the American 
Telephone & Telegraph Company, 
with which this group of independ- 
ents seem to get along very well. 
These independents in the communi- 
cations field (like the Federal Tele- 
graph Company, for example, which 
is now engaging chiefly in erecting 
radio stations, and Press Wireless, 
Inc., which was created to make use 
of radio wave-lengths allocated to the 
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How Can International Communications Utilities 
Be Regulated? 


“H’ could the government regulate a monopoly 
whose operations would be in large part across 
no-man’s oceans and in foreign countries—and in great 
part abroad, on fifty-fifty bases of exchange with foreign 
companies, (as with most radio communications business) ? 


“It seemed the opinion of most members of the Couzens’ 
committee that the only way it might be done would be 
by the cumbersome, and perhaps impossible, medium of 


treaties.” 





news services and newspapers of the 
country), stand substantially with the 
independent manufacturers of radio 
devices and equipment. 

These are all for the proposed new 
commission; they would like to have 
it clothed with broad regulatory 
powers. They oppose sanctioning of 
the International-Radio Corporation 
merger, but whether this opposition 
is inspired by their objections to the 
principles involved or by their rather 
bitter feeling towards the Radio Cor- 
poration, is a matter of speculation 
only. 


HE independents declare that the 

Radio Corporation is arbitrary 
and oppressive, particularly in the ex- 
ercise of patent rights which put dom- 
inance of the radio industry in that 
concern’s hands. As these rights are 
rooted in a consolidation of otherwise 
separated interests, the complainants 
argue that either Congress or the 
courts should see to it either that the 
rights revert to primary holders and 
thus be competitively distributed or 
that there be brought about an ar- 
rangement for the cross-licensing of 


patents for all the radio industries, 
such as has prevailed many years in 
the automobile industry. 

“T think it will be found that they 
are a body of men seeking to use 
without right the inventions of oth- 
ers,” said Manton Davis, general 
counsel of the Radio Corporation, in 
referring to these complainants. 

“All that we are asking the gov- 
ernment to do is to take this illegal 
monopoly apart—to put the Radio 
Corporation in one corner, the Gen- 
eral Electric in another, the Westing- 
house in a third, and the American 
Telephone & Telegraph Company in 
a fourth—so that we, or any inde- 
pendent company or any independent 
inventor can deal with them singly 
and not be compelled to deal with 
them as a trust,” retorted Oswald F. 
Schuette, attorney for the independ- 
ents. 


UGGESTIONS have been made that 
Congress modify, in the case of 
grants covering devices that are es- 
sential to the efficient operation of 
public utilities, the outright monopoly 
control of letters patent. One pro- 
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posed modification is that the employ- 
ment of patents to suppress competi- 
tion in the public service field be made 
illegal; another is that the govern- 
ment exercise supervision of the 
patents policies of public utility com- 
panies. These suggestions involved 
weighty questions of constitutional 
law as well as of general policy. 

Other broad questions relate to the 
distribution of rights and privileges 
and the regulation of the rights and 
privileges to the ether. 


oe about the zone base of al- 
locating broadcasting privi- 
leges? Here is a question that is 
dear to the hearts of many members 
of Congress who represent districts 
and states that are more extensive 
than populated. Involved in this are 
regional and local rights, traditionally 
defined in this country as much by 
acreage as by distribution of people. 
It seems that the exigencies of broad- 
casting are such that the Radio Com- 
mission has not been able to adhere 
strictly to the zone base established 
by the present law. 

What about the vested interest fac- 
tor of a broadcasting privilege usually 
not exercisable except by large invest- 
ment in stationary equipment? The 
law now recognizes virtually none; 
broadcasting licenses may be with- 
drawn or modified every ninety days. 

What about the regulation of rates 
for advertising and publicity services 
rendered for pay by broadcasting 
companies? There is none now, and 
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apparently the application of rate- 
regulation rules to this new and grow- 
ing utility service involves difficult 
questions. 

Moreover, is broadcasting for pay 
a public utility service when natural 
conditions make it virtually impossi- 
ble for anyone who asks to get serv- 
ice? 

This raises another question; to 
what extent shall the government 
supervise the allocation of services 
rendered by broadcasting establish- 
ments? It now decrees that political 
parties, for example, must be allowed 
equal amounts of time in presenting 
their cases by radio broadcasting. 
But what about the churches, the 
labor organizations, the various or- 
ganized groups formed to promote as- 
sorted theories about all kinds of 
things? What about the commercial 
advertisers ? 


SOUTHERNER who has his own 

broadcasting station is accused 
of “cussing” on the air. Some lis- 
teners-in like it and some do not. 
What shall be done about it? 

Here we have a question of censor- 
ship. And, curiously, there has been 
from the general public more expres- 
sions as to this “cussing” than as to 
any one of the huge questions of law 
and public policy that is involved in 
Congress’ comprehensive review of 
America’s communications system—a 
system that is now facing the possi- 
bilities of a dramatic and amazing 
transformation! 





WANTED—A People’s Counsel 


I* view of the controversy as to whether or not a State Public 


Service Commission should exercise a quasi-j 


udicial function, 


the recommendations for the appointment of “Public Defenders” to 
represent the ratepayers at Commission and court hearings is sig- 
nificant of present-day conceptions of a Commission’s role. In the 


next 4ssue Oo 


f this magazine ComMISSIONER Francis T. SINGLETON 


of Indiana will tell why he believes such an office is necessary. 
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Efforts to Petrify the Rate Base 


N many points the majority and 
O minority members of the New 
York legislative commission on the re- 
vision of the Public Service Commis- 
sion Law agreed; but on the method of 
establishing the rate base they split 
asunder. 

They were both in harmony, appar- 
ently, as to the disadvantage of a fluc- 
tuating rate base and they both appar- 
ently agreed that the rate base will con- 
tinue to fluctuate unless something can 
be done by legislative action or con- 
tract to petrify it. 

The minority of the Commission was 
for forcing the hand of the utilities by 
playing the legislative suit. The ma- 
jority was in favor of making game by 
leading the contract suit. 

The trouble with the legislative suit, 
however, is that it is liable to be 
trumped. 

There are many things legislatures 
cannot do. If the legislature could 
establish prudent investment as the rate 
base it would probably do so for sev- 
eral reasons, one of which is that it 
would be very popular politically just 
now. 

But we have not made our legisla- 
tures supreme. We have deemed it 
necessary to set up constitutions. The 
states would never have united to form 
a central government without the 
fundamental checks to be found in the 
Federal Constitution. Perhaps if the 


beneficial nature of public utility serv- 
ice could have been foreseen a pro- 
vision might have been inserted in the 
Constitution depriving those engaged in 
rendering that service of the privileges 
accorded other citizens. But this can- 
not now be done without a constitu- 
tional amendment. 

It is, therefore, futile to talk about 
forcing the utilities to waive constitu- 
tional privileges by legislative action. 

There would, therefore, appear to be 
more chance of going game by leading 
the contract suit. This could not be 
trumped, if the state is not forbidden 
by its own Constitution from bargain- 
ing away its power to regulate. 

The minority of the Commission was 
of the opinion that if contracts were 
led by the states the utilities would not 
follow suit and that this would break 
up the game. 

Of course that is a pure guess. All 
that can be stated for sure is that utili- 
ties in the past have entered into con- 
tracts respecting rates and service, in- 
cluding contracts for service at cost. 

Also they have not as a rule been 
sticklers for the pound of flesh which 
advocates of the prudent investment 
theory seem to think that the law al- 
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False Prophets and Power 


A reply to Senator George W. Norris 


I wn the March 6th issue of this magazine the foremost representative of 
the Liberal wing of the Senate expressed his views on present-day 


trends in public utility regulation. His article touched upon so many and 
such highly controversial aspects of regulation that it was inevitable that 


the author’s statements would be challenged. 


In conformity with its open 


forum policy, Pustic Utmiries Fortnicutty is publishing the following 

article—as it published Senator Norris’—in its entirety, as an expression 

of the viewpoint of a representative of the Public Service Commissions 
whose efficiency, as a group, Senator Norris assailed. 


By HAROLD E. WEST 
CHAIRMAN OF THE PUBLIC SERVICE COMMISSION OF MARYLAND 


For there shall arise false Christs 
and false prophets, and shall shew 
great signs and wonders; insomuch 
that, if it were possible, they shall de- 
ceive the very elect. 

—From the Gospel according to St. 
Matthew XXIV-24. 


v 


O one questions the honesty or 
N sincerity of Senator Norris. 
He is an earnest and con- 
scientious representative of the peo- 
ple of Nebraska, and I, for one, hope 
they renominate and re-elect him. A 
man, even though mistaken, who has 
convictions and the courage to stand 
up for them, no matter what the ef- 
fect upon himself personally, or upon 
his political prospects, is needed in a 
place where expediency too often 
seems to be regarded as an acceptable 
substitute for both convictions and 
courage. 

Therefore, when he paints such a 
frightful picture of the “power trust” 
as he painted in the Pusiic UTILI- 
TIES ForRTNIGHTLY.of March 6th as 
an argument in support of govern- 
ment ownership and operation of the 
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entire electric power industry of the 
United States, one must concede that 
he is sincere, that he actually believes 
that the monster he has conjured up 
is real, and that the plan he proposes 
for its subjugation and control is, to 
his mind, the only method by which 
the people may be saved from eco- 
nomic and industrial “slavery.” 

If what Senator Norris says was 
based upon facts instead of upon his 
fears, then many of us might be 
frightened with him, accept his be- 
liefs, and perhaps his remedy. 


nN the subject of electric power 

and power companies, however, 
the Senator seems to be afflicted with 
a sort of mental myopia that prevents 
him from seeing the situation in its 
proper light and perspective. He has 
held his devilish picture of the “power 
trust’ so close to his mind’s eye for 
such a long time that it cuts funny 
capers for him, just as certain geo- 
metrical and other designs looked at 
steadily and for considerable lengths 
of time appear to move or to change 











shape. Yet we all know that this is 
only an illusion, that the designs have 
not moved nor changed shape at all. 

This distorted condition of the 
Senator’s mental vision has led him 
to accept as basic, and conclusive, 
certain facts that are only incidental, 
and from false premises to draw con- 
clusions and to indulge in prophesies 
that are false and misleading. 

He believes, as his article shows, 
that most, if not all, of those who are 
engaged in the production of electric 
energy by privately owned companies 
are enemies of the public, and that 
the State Commissions set up to regu- 
late and control them are but tools in 
their hands. Or else asleep. To him, 
no good can come out of that Naz- 
areth. 

Therefore, as is the case with 
others of a somewhat similar type of 
mind, he would disregard the Con- 
stitution, particularly as to its guar- 
anties of liberty, freedom of action, 
and protection of personal and prop- 
erty rights, and take over the gigantic 
business of supplying the people with 
electricity, whether the people desire 
this or not. He ignores, or flatly 
denies, the rights and desires of the 
local communities which would be af- 
fected. 

The end, which seems desirable to 
him, apparently would justify any 
means necessary to accomplish it. 


| Septem it is Senator Norris’ 
indictment of state regulatory 
Commissions that I wish particularly 
to discuss, his general charges are so 
bound up with his charges against 
State Commissions that I shall discuss 
some of them also, and also indulge in 
some general observations. In doing 
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this I do not wish to appear either 
as a defender of, or an apologist for, 
the power industry or the men who 
manage and operate the companies 
which compose it. Moreover, the 
views I express are my own and no 
one else can be held responsible or 
accountable for them. 


HERE are evils in the power in- 

dustry, of course, just as there 
are evils in all big industries. For 
Senator Norris’ sweeping indictment 
of the private power industry as a 
whole, and as a justification for his 
proposed remedy of government own- 
ership and operation, it appears that 
he had only the testimony given 
against certain of the power com- 
panies before the Federal Trade Com- 
mission. That, and his belief that the 
government-owned power system of 
Ontario is a wise and beneficient in- 
stitution, politically pure. 

It is true that the testimony before 
the Trade Commission disclosed in- 
stances of colossal and almost unbe- 
lievable asininity on the part of some 
officials of some of the power com- 
panies; and perhaps some of down- 
right crookedness. These were shown 
to be almost as idiotic as the employ- 
ment by some of the big shipbuilding 
firms of the country of “Big Bass 
Drum” Shearer to break up the Ge- 
neva Disarmament Conference, the 
employment of Mr. Hoover’s friend 
Shattuck for $75,000 on the supposi- 
tion that he could influence Mr. 
Hoover on the sugar tariff, or the 
sneaking into the secret sessions of 
the Senate Finance Committee, by 
Senator Bingham, of $10,000 a year 
Charlie Eyanson of the Connecticut 
Manufacturers Association in the 



























































guise of a government clerk to help 
frame the tariff bill so as to get fat, 
juicy, high tariffs on the products of 
Connecticut factories. 

Almost, but not quite. 


we are the principal proposi- 
tions advanced by Senator Nor- 


ris? They are: 

1: That there exists a “power 
trust,” composed of the privately 
owned power companies, and this 
trust is controlled by persons who be- 
lieve they are chosen of God to run 
the power business of the country. 

Now, it has been demonstrated 
over and over again that there is no 
such thing in this country as a “power 
trust,” as a trust is generally under- 
stood; the Federal Trade Commis- 
sion itself so declared. There are 
many power companies, some inde- 
pendent, others controlled by numer- 
ous holding companies, but there is 
no such thing as uniformity of rates, 
of policy, or of practices; and noth- 
ing even approaching joint ownership 
or common management such as we 
have in the telephone industry. Yet 
no one believes the people’s liberties 
are threatened by the substantial con- 
trol of the telephone industry of the 
country by the American Telephone 
& Telegraph Company. 

The growth of holding companies 
in the electric power field may become 
a menace. The growth may in time 
lead to the formation of a real power 
trust if it can be conceived that after 
the holding companies finish swal- 
lowing the separate, independent com- 
panies, they swallow one another un- 
til only one shall be left, which will 
be like the “elderly naval man” W. 
H. Gilbert tells us about, who was: 
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“At once a cook and a Captain bold, 

“And the mate of the Nancy brig, 

“And a Bo’sun tight and a midship- 
mite, 

“And the crew of the Captain’s gig.” 


Even that form of corporate canni- 
balism can be checked and controlled. 
It ought to be done and it is not at 
all necessary to sovietize the United 
States in order to do it. 

2: That “not in the history of the 
world has such an attempt been made 
by any monopoly to control every 
avenue of human activity.” 

3: That “they have been and are 
engaged, not only in controlling those 
charged with the administration of 
government affairs, but in poisoning 
the minds of children, and leading 
them into their camp.” 

4: That they are “determined to 
control the politics of this Nation 
from the village to the White 
House.” 

The very extravagance of these 
charges makes any answer unneces- 
sary. They simply are not true. 

5: That “the Smithsonian Insti- 
tution, a government agency, was 
adroitly employed to give a seeming- 
ly official government imprint to a 
bought and paid for diatribe against 
the successful government-owned 
electric system of Canada.” 

I do not know whether the Smith- 
sonian Institute “diatribe” was 
bought and paid for or how “adroit- 
ly” the Smithsonian Institution im- 
print was secured, but if the docu- 
ment is the one which I have on my 
desk, I have yet to see the alleged 
facts disclosed about the Ontario 
electrical enterprise successfully con- 
troverted, or the direct statements 
proved to be untrue. 
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HROUGHOUT the Senator’s article 

he holds up that Ontario pub- 
licly owned enterprise, as “a great 
rock in a weary land,” and as a model 
for this country. 

I take it that Senator Norris reads 
- and believes only the public owner- 
ship propaganda which extols that 
enterprise as the one perfect example 
of what a power enterprise ought to 
be, and is suspicious of the mental 
equipment and the moral integrity of 
anyone who ventures to suggest that 
there may be an Ethiopian in that 
woodpile. 

“The only critic” (of the Ontario 
system), he says, “is the occasional 
American who crosses the border 
with power money in his pocket to 
make a prejudiced observation.” 

Now that is going pretty strong. I 
think if Senator Norris should make 
an honest study of the Ontario sys- 
tem on the ground he would find 
more critics of the system in Canada 
than he will find in the United States. 
We, who have even casually looked 
into the Ontario situation and are 
without the public ownership bias, are 
convinced that Sir Adam Beck built 
up with the Ontario system a great 
political machine, that the project is 
economically unsound, that current is 
sold to domestic consumers at less 
than cost of production and distribu- 
tion because they are the people who 
have the votes, and that industrial 
users and taxpayers must pay for 
losses thereby incurred. The people 
of Ontario just think they get cheap 
current. 

Of course, the domestic rate for 
current in Toronto is very low, but 
the real test of whether cost of cur- 
rent is high or low in any community 


is the average price which the utility 
gets for all its current sold in that 
community. By this test the Toronto 
service is higher priced than that of 
Montreal which is served by a pri- 
vate-owned power company. The 
average revenue received in 1928 by 
the Montreal Company was 1.39 cents 
per kilowatt hour, while the average 
rate for Toronto was 1.57 cents per 
kilowatt hour. Also, the Montreal 
Company paid more than $700,000 in 
income taxes alone as well as pro- 
vincial and municipal taxes, which 
were included in the price paid by 
consumers, while the Toronto outfit 
had to pay no income or other taxes. 

Ontario is only one province, and a 
small part of Canada. If the Ontario 
power System is as splendid as the 
Senator thinks it is, one wonders why 
it has not been adopted by other Ca- 
nadian provinces. Perhaps they know 
too much about it. 


I VENTURE to say that if the Ontario 
enterprise had to pay taxes on the 
same basis that privately owned elec- 
trical enterprises in Canada have to 
pay them, keep its books as privately 
owned companies are required to keep 
theirs, and provide its own capital for 
the extension of its lines, instead of 
only half the cost of those extensions 
(the other half being paid out of pub- 
lic funds), then the Ontario system 
would show a big operating deficit. 

I also venture the assertion that no 
utility in this country, electric, rail- 
road, or any other sort, was ever so 
deeply in politics as the Ontario elec- 
trical system has been and is today. 
However, that’s Ontario’s business. 
If it wants things that way it’s none 
of our affair. 
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The Economic and Political Slavery that Would 
Result from a Federal Monopoly of Power 


“p RIVATELY owned industry has pinched at times, but 
it has never seriously threatened our liberties. It 
has been our National Government and our National insti- 
tutions that have whittled away our liberties, hedged us 
in with restrictions, and set bureau after burcau over us 
until our once boasted freedom ts fast becoming a ‘byword 


and a hissing.’ 


“And Senator Norris’ plan would carry this process still 


further. 


Instead of delivering us from economic slavery 


to the private power interests, his plan would make up 
political as well as economic slaves of a Federal Govern- 
ment monopoly whose power over the people would be 


incalculable.” 





If Ontario wants it, let Ontario 
have it and keep it. 


UBLIC ownership and operation 

and Federal regulation and direc- 
tion of the power industry are not the 
remedy for such evils as exist in the 
industry here. The experience of 
the government in handling the rail- 
roads during the period of govern- 
ment operation and control ought to 
be sufficient proof of this. Not only 
did the government fail to make the 
railroads pay their way, but it turned 
them back to their owners in such 
bad order, both as to track and equip- 
ment, that the government had to pay 
the railroads enormous sums of the 
taxpayers’ money to put them back in 
shape. Since then we have heard no 
loud clamor for government owner- 
ship and operation of the railroads. 
Before we tried government opera- 
tion we heard a great deal about its 
supposed benefits, particularly from a 
gentleman of Senator Norris’ own 
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state. In fact a Presidential cam- 
paign was fought and lost largely on 
that issue. 


HILE I am on this subject let 

me say that Senator Norris ap- 
pears to believe that hydro power is 
of dominant importance. It is im- 
portant, but not nearly so important 
as he seems to think. “These power 
companies are producing 
electricity from water sites which are 
owned by the public,” he says. Also, 
“unless we retain our natural re- 
sources we will be the economic slaves 
of the private power industry.” 
Again “every stream that trickles 
down the mountain side is going to 
perform (electrical) service for man- 
kind.” 

Very pretty, but just what do these 
words mean? They do not mean any- 
thing unless the Nation or the states 
put up the taxpayers’ money to de- 
velop these streams that “trickle down 
the mountain side.” They will have 
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to do much more than trickle before 
private capital will undertake to de- 
velop them, for the very simple but 
sufficient reason that small power 
plants are not economical. 

It costs more to produce a kilowatt 
hour of current in a small plant than 
it costs a large plant to produce and 
transmit it a considerable distance. 


A s a matter of fact more nonsense 
has been written and spoken 
about water power than anything I 
know of in the public utility field. 

In the first place, the cost of build- 
ing water power plants is very large, 
and except in plants which are excep- 
tionally favorably located, the interest 
charges alone on the money it takes 
to build them frequently makes the 
kilowatt-hour cost greater than the 
cost of current produced by steam. 
Then, unless you have a water power 
site which develops firm power, such 
as those at Niagara Falls, there must 
be a stand-by steam plant operated in 
conjunction with it in order to secure 
a steady supply of current. For in- 
stance, the great Conowingo develop- 
ment in Maryland and Pennsylvania 
would have been economically im- 
possible except for the existence of 
the huge steam plants of the Philadel- 
phia Electric Company which take up 
the slack during periods of low water 
in the Susquehanna. 

The latest figures I have are for the 
year 1928. These show that of about 
82 billion kilowatt hours of current 
generated in this country, more than 
49 billion were generated by fuel us- 
ing plants, or about 60 per cent, while 
about 32% billion were generated by 
water power, or about 40 per cent. 
In that year there were increases of 


generating capacity in these plants of 
1,890,000 kilowatts, of which 1,271,- 
000, or about 67 per cent was in fuel- 
using equipment and 619,000 kilo- 
watts, or about 33 per cent, in hy- 
draulic. Of these 619,000 kilowatts, 
252,000 kilowatts were in one plant, 
that at Conowingo. 

These figures will give a reasona- 
bly clear idea of the relative impor- 
tance of fuel and hydro power, and as 
further economies are made in the 
use of fuel for power production, it 
is likely that the percentage of hydro 
to fuel will decrease and its use will 
be largely in connection with fuel 
using plants and for the carrying of 
peak loads. 


| hag tape weg I might suggest that 
in view of what Senator Norris 
has said about politics in the power 
industry, the country has been treated 
to a classical example of politics in a 
public ownership proposition in the 
fight over Boulder Dam, in which 
Senator Norris himself took a not 
inconspicuous part. 

As a result of that fight the tax- 
payers of the Nation will pay some- 
thing like $165,000,000 for the privi- 
lege of supplying Southern California 
with cheap power—that is, cheap for 
Southern California but expensive 
for the remainder of the country. 
There are some provisions in the law 
for having the money paid back, I 
know. But I do not believe any baby 
born this year will live to see the 
Treasury reimbursed; I'll even make 
it stronger; I'll say the baby of any 
baby born this year. 

Moreover, I believe that if the cred- 
it of the United States were not put 
behind that project, and if the bonds 
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to be issued for it were secured only 
by the property itself, the interest and 
principal to be paid out of earnings, 
they never would be sold. That 
might be a good test for the sound- 
ness of public ownership projects gen- 
erally. Just let them stand on their 
own feet. Do not put municipal, 
state, or national credit behind them, 
or support them with the power of 
taxation. Let them do their financing 
on their own ability to make good, 
even with exemption from such taxa- 
tion as privately owned companies 
pay, and see how many would be es- 
tablished. 


se a stop is put to this giant 
monopoly” (the alleged pow- 
er trust), exclaims Senator Norris, 
“it will be but a few years before it 
will dominate the entire electrical 
field that under our civilization and 
the advances of the art is necessary 
to the happiness of every individual, 
for the well-being of every home, and 
for the maintenance of every manu- 
facturing establishment in the United 
States.” And again: “Unless we re- 
tain our natural resources we will be 
the economic slaves of the electric 
power industry.” 

Perhaps so—but I doubt it. 

We Americans have allowed so 
many of our liberties to be filched 
from us, so many of our rights guar- 
anteed by the Constitution to be 
sapped and undermined and weakened 
by interpretations put upon provisions 
of the Constitution by the courts ; and 
by the Supreme Court itself under- 
taking to determine economic ques- 
tions; that there is no telling how 
much more we will stand. But if we 
are made slaves of the electrical 
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power industry, it will not be the 
power industry as it is organized at 
present, or as it may be organized 
under private ownership in the next 
fifty years, but as it would be organ- 
ized under Senator Norris’ plan. 


F@ we can, and do, control and 
regulate the private power indus- 
try, in spite of Senator Norris’ belief 
to the contrary; as we have regulated 
railroads and other necessary private- 
ly owned industries. We have 
brought them to book whenever they 
have become tiresomely arrogant, and 
when it was necessary in the public 
interest. Privately owned industry 
has pinched us at times, but it has 
never seriously threatened our liber- 
ties. It has been our National Gov- 
ernment and National institutions 
that have whittled away our liber- 
ties, hedged us in with restrictions, 
and set bureau after bureau over us 
until our once boasted freedom is fast 
becoming a byword and a hissing. 
And Senator Norris’ plan would 
carry this process still further. In- 
stead of delivering us from economic 
slavery to the private power interests, 
his plan would male us political as 
well as economic slaves of a Federal 
Government monopoly whose power 
over the people would be incalculable. 


ust what is this plan of Senator 

Norris and why is it necessary? 

The plan is to form a monopoly, 
“a great combination . by 
the pooling of these natural re- 
sources, and by uniting all available 
means for the generation and distribu- 
tion of electric power.” ‘That “great 
monopoly, that all inclusive combina- 
tion . should be the people 
of the United States. They should 











=~ wy re F.= FF = 





PUBLIC UTILITIES FORTNIGHTLY 





The Right of Each State to Decide Its Own 
Regulatory Problems for Itself 


66 A Public Service Commissions do not have the 

same powers, but the Commission of each state 
has the powers that the people of that state, speaking 
through its legislature, wish it to have. And that is the 
business of each particular state. 


“There is no state that I know of that feels it is neces- 
sary or even desirable for a sister state or the Federal Gov- 
ernment to determine these matters for it.” 





own and control the sources of pow- 
er; they should own and operate the 
systems of distribution,’ says Sena- 
tor Norris. 

The municipalities would produce 
and distribute the power to their peo- 
ple under regulation adopted by the 
states. “‘When it becomes a state- 
wide venture in which the state as 
such engages, the state should operate 
under. National regulations. The Na- 
tional Government itself will ulti- 
mately operate when and where it is 
most feasible.” (Italics mine.) That 
is the Norris plan. 


HAT means, if it means anything, 

that every municipality in the 
country would have to go into the 
electric power business. 

Suppose some were so benighted 
that they did not wish to; that they 
were satisfied with things as they 
are? Would Senator Norris compel 
each municipality to take over the 
local plant? 

This could not be done without 
buying; the interpretation and con- 
struction of the Fourteenth Amend- 
ment by the Supreme Court would 
prevent. The Fourteenth Amend- 
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ment might, of course, be ignored or 
evaded as the Fourth has been, and 
the Supreme Court might be induced 
to reverse its long line of decisions 
protecting property. But if the local 
properties had to be bought, a fair 
price would have to be paid for them. 


ost of these properties have 

been valued for rate-making 
purposes and their value thus estab- 
lished by legally constituted authori- 
ties. Incidentally, the value of these 
properties is in excess of ten billions 
of dollars, which would mean the sell- 
ing of quite a lot of bonds if they 
were to be taken over. Also, the 
budgets of these companies in 1929 
called for the expenditure of $790,- 
400,000, or nearly a billion dollars 
for construction. And because of the 
appeal made by President Hoover, 
they will probably spend more in 
1930. If the companies, privately 
managed, find it necessary to spend 
approximately a billion a year for 
construction in order to keep the prop- 
erties in condition to meet the de- 
mands on them, could those same 
properties, publicly owned, be kept up 
and extended for less? Or would 



























































that much money be spent at all for 
construction? If so, would it be pro- 
vided for out of rates, by the selling 
of bonds, or by general taxation. 


pe to get back to the recalcitrant 
city which is satisfied with its 
local company and does not wish to 
buy it out. 

Take as a concrete case my own 
city of Baltimore. It seems satisfied. 
The local power company also owns 
the local gas system, and the two are 
operated together. The people like it 
that way, for they save money. 
Would they be compelled to take 
over the electric division and let gas 
stay as it is? The combined proper- 
ties are valued at upwards of $100,- 
000,000, of which the electric division 
is about two-thirds of that value. 
The city is not prepared to assume an 
additional bonded indebtedness of 
$70,000,000 or more. If it refused 
to do so, could it be compelled or 
could the state be required to do it? 
And if the state refused, could it be 
compelled to do it or would the Na- 
tional Government do it? 

Yet the city government or the 
state government or the Federal 
Government would have to do it if 
Senator Norris’ plan is to be carried 
out. And if city or state could be 
compelled to do this thing, where 
would its liberties be? 


N=: having formed his “all in- 
clusive combination” by uniting 
“all available means for the genera- 
tion and distribution of electric pow- 
er,’ the municipalities would dis- 
tribute it to their citizens “under 
regulations adopted by the states.” 
The question that naturally arises 
here is that if the regulation of pri- 
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vate power companies by the state is 
worthless, as Senator Norris asserts, 
would regulation by the state of pub- 
licly owned power projects be better, 
and, if so, why? But let that pass. 
Then when power production and 
distribution becomes a_ state-wide 
venture, in which the state, as a state, 
engages, the state is to submit itself 
to the Nation. 

I am no lawyer, but I am convinced 
that our state of Maryland would be 
forbidden by .its own Constitution 
from engaging in the electrical power 
business or “lending its credit” for 
such a purpose. Would we be com- 
pelled to amend our Constitution to 
permit it, or would the Federal Gov- 
ernment amend it for us? Remem- 
ber, we are one of the states that 
framed the Federal Constitution and 
formed this Federal Union; without 
our active assistance it perhaps would 
not have been formed; and the peo- 
ple of Maryland may be somewhat 
more jealous of their rights in such 
matters than are the people of Ne- 
braska who are so ably represented by 
Senator Norris. But let that pass, also. 


UPPOSE our Constitution is amend- 

ed, or set aside and the “state, as 
such” engages in the power business; 
then, (according to Senator Norris’ 
plan), it must operate under national 
regulations. 

In other words, no matter how well 
it might like its own way of running 
the power business, however efficient 
it might be, it must then yield to the 
Federal Government and operate un- 
der Federal regulations. Then, “the 
National Government itself will 
operate when and where it is most 
feasible.” 














If that would not be paternalism 
run stark, raving mad, I do not know 
what it would be. 


AS Mack said of Moran’s saxa- 
phone playing, “even if it was 
good I wouldn’t like it,” because: 

No matter how carefully the Fed- 
eral law for this plan might be drawn, 
no matter how plain the language 
used, no matter how clear the inten- 
tion of Congress, no matter how 
definitely the purpose to be accom- 
plished be set forth, and the end to 
be reached be described, there could 
be no possible assurance that the law 
would not be so twisted by interpre- 
tation by counsel, or officials, or 
courts, as to defeat the end which 
Congress would have in mind in en- 
acting such a law. 


A and striking example of 
this very thing is given in the 
action of Secretary of the Interior 
Wilbur, on interpretation of counsei, 
in allotting power from the proposed 
Boulder Dam project to private cor- 
porations against the definite purpose 
of the law and the clear intent of 
Congress. Whether the law was wise 
or unwise—(I think it was unwise) 
—the purpose of Congress was clear. 
And if such a thing can be done, 
when the circumstances surrounding 
the enactment of the law are fresh in 
everybody’s mind, when the men who 
enacted the law are still in Congress, 
and know what they intended to do, 
and thought they were doing, what 
could happen by means of interpreta- 
tion, to a thing so involved and com- 
plicated, with so many and such wide- 
spread ramifications, as a law neces- 
sary to carry Senator Norris’ scheme 
into operation would have to be? 
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HE Boulder Dam case is only 

one of a long line of cases in 
which interpretation and construction 
have been used to change articles of 
the Constitution and laws passed by 
Congress, until their original intent 
and purpose have been lost sight of 
or nullified, and they are used to 
serve purposes they were never in- 
tended to serve. 

Perhaps the most notable instance 
of this sort is in connection with the 
Fourteenth Amendment. Adopted 
during reconstruction times for the 
purpose of preventing the states from 
depriving the newly emancipated 
negroes of the south of “life, liberty, 
or property without due process of 
law,” it was rarely used then, and is 
now never used for that purpose. 
Instead it has become the bulwark of 
the alleged rights of corporations, 
often perhaps to the detriment of the 
rights of men. It was construed by 
the Supreme Court so as to protect 
the right of property to a return, on 
the theory that if you deprive it of 
a return you deprive it of property. 

Then the court went further under 
that same amendment designed for 
the protection of negroes, and has un- 
dertaken to determine the purely eco- 
nomic question of what the return on 
property should be. And in the Bal- 
timore Street Railway Case, just de- 
cided, it goes even further. 

It seems to undertake, by inference, 
if not by definite statement, to insure, 
not a return on value merely, but a 
return on capitalization, thereby vali- 
dating capitalization. It appears to 
validate the capital structure of utili- 
ties, irrespective of their relation to 
value, and to set up two standards, 
not alike, for measuring return. 











































































In so far as the decision does 
this, it is revolutionary, and goes, I 
think, further than the Supreme 
Court has ever before gone in behalf 
of utility corporations. What is in- 
ferential today may become definitive 
tomorrow. If a right to earn inter- 
est on bonds, dividends on stock, and 
an amount to surplus is to be regarded 
as property, then logically the next 
step may be to say what these 
amounts shall be. 


D° I exaggerate? This is what 
the court declares, and singu- 
larly enough its significance has ap- 
parently been overlooked by the pub- 


lic, and there has been slight, if any, 
public reference to it: 


“It is manifest that just compen- 
sation for a utility, requiring for ef- 
ficient public service skillful and 
prudent management as well as use 
of the plant, and whose rates are sub- 
ject to public regulation, is more 
than current interest on mere invest- 
ment. Sound business management 
requires that after paying all expenses 
of operation, setting aside the neces- 
sary sums for depreciation, payment 
of interest and reasonable dividends, 
there should still remain something 
to be passed to the surplus account; 
and a rate of return that does not 
admit of that being done is not suf- 
ficient to assure confidence in the 
financial soundness of the utility to 
maintain its credit and enable it to 
raise money necessary for the proper 
discharge of its public duties. 

“In this view of the matter a re- 
turn of 6.26 per cent is clearly in- 
adequate.” (Italics mine.) 


When the Supreme Court hands 
down a decision with such a declara- 
tion in it, is it any wonder that the 
utilities are jubilant and hasten to 
take advantage of it? They would 
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not be composed of human beings if 
they did not. I expect to have that 
part of the decision cited to our 
Commission in our next important 
rate case. Mind you, I am not grous- 
ing. I hope I know how to take my 
medicine without complaining. But 
certainly I may be permitted to com- 
ment upon the taste of it. 


B uT to get back to Senator Norris’ 
plan with its infinite possibilities 
for court construction and interpre- 
tation, it might be well to ask why it 
is necessary or even desirable. 

Because, according to the Senator, 
we are in danger of becoming “the 
economic slaves of the power indus- 
try,” and because: 

1. “The so-called regulation of 
public utilities by state authorities is 
in most cases a failure.” 

2. The power of the utilities is so 
great that it gradually 
regulates the regulators. 

3. Prices and services are never 
regulated, so far as it is necessary, 
in the public interest. 

4. Some of the State Commissions 
are absolutely useless, “either they 
are slovenly in the performance of 
duty, have become controlled by the 
organizations they were designed to 
control, or abdicated their power to 
the National Government during the 
war's hysterical approach to autocracy 
and centralization and have not been 
moved by sufficient ambition to re- 
gain their lost authority.” (Italics 
mine. ) 


HESE are the counts in the indict- 
ment against state regulation. 
They are accompanied by no bill of 
particulars, but even without such a 
bill they might appear to be serious 
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if the whole of Senator Norris’ argu- 
ment leading up to these conclusions 
was not so extravagant and absurd 
that its extravagance and absurdity 
must inevitably carry through and 
contaminate the conclusions them- 
selves. When a man tells you that 
“never in the history of the world 
has such an attempt been made to 
control every avenue of human activ- 
ity,” and that they (the alleged power 
trust) “are determined to control the 
politics of this Nation from the vil- 
lage to the White House,” which your 
common sense tells you is not and 
cannot be so, you are apt to have 
doubts when he also tells you that the 
so-called regulation of public utili- 
ties is in most cases a failure. These 
doubts are emphasized when almost 
in the next breath he makes a state- 
ment that is either deliberately mis- 
leading or indicates that he does not 
know what he is talking about. He 
says “the reports and financial state- 
ments of privately owned corpora- 
tions are made, except in infrequent 
cases, to their stockholders, while the 
reports of publicly owned utilities are 
made to the public, are made publicly, 
and are always open to easy examina- 
tion.” 


I PREFER to think that Senator Nor- 

ris does not know what he is talk- 
ing about. The inference is that the 
Public Service Commissions do not 
get reports from the privately owned 
power companies, when as a matter 
of fact most, if not all, Commissions 
require the companies to adopt a uni- 
form system of accounts which show 
the source of every dollar of their 
revenue and how it is disbursed, and 
to make, under oath, annual reports 
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and financial statements to the Com- 
missions in far greater detail than 
they usualy make them to their own 
stockholders. 

Moreover, as soon as these reports 
are filed they become public docu- 
ments, open to the inspection of any- 
one who wishes to examine them. 
And in most cases, if not all, these 
reports are carefully scrutinized as 
soon as they are received and checked 
against previous reports by the Com- 
mission auditors. If there are any 
discrepancies, or if there is anything 
that appears suspicious, explanations 
immediately are demanded. 


HEN Senator Norris charges 

that Commissions abdicated 
their power to the National Govern- 
ment during the war, and have not 
had sufficient ambition to regain their 
lost authority, he makes a charge that 
has no more foundation in fact than 
the other charges and assertions he 
makes in his article. 

The fact is that while the State 
Commissions did whatever they could 
to help, and threw no obstacle in the 
way of the government’s plans for 
carrying on the war, they “abdicated” 
none of their power. On the con- 
trary, they have always insisted on 
the right of the states they represent 
to control the utilities within their 
borders. 

When the Federal Government 
took control of the railroads, and the 
telephones and telegraphs, it exercised 
its powers as a nation at war and did 
not ask permission of either the states 
or the companies. 

The State Commissions did not 
abdicate their powers—the Nation 
seized them. 
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A Case of “Paternalism Run Stark Mad” 






ce S UPPOSE our Constitution is amended, or set aside and 
the ‘state as such’ engages in the power business; 
then (according to Senator Norris’ plan) it must operate 


under national regulations. 


In other words, no matter 


how well the state might like its own way of running the 
power business, however efficient it might be, it must then 
yield to the Federal Government and operate under Fed- 


eral regulation. 


“If that would not be paternalism run stark, raving mad, 


I do not know what it would be.” 





And when the Transportation Act 
of 1920 was passed, that act did not 
have the approval of the Commissions 
any more than it had the complete 
approval of the carriers. The car- 
riers were more satisfied with it, per- 
haps, than were the Commissions be- 
cause it looked as if it were an effort 
to restore some sort of order out of 
the chaos into which the transporta- 
tion system had been thrown by the 
government during its period of con- 
trol and operation. And if Senator 
Norris will take the trouble to read 
the Public Utilities Reports since that 
act was passed he will see that the 
Commissions have been constantly 
fighting in the courts to protect their 
authority over the carriers in intra- 
state matters, with, I must say, slight 
success. The interstate commerce 
clause of the Federal Constitution has 
been stretched to the most fantastic 
lengths by Federal courts and by Con- 
gress to take authority from the states 
and lodge it in the Federal Govern- 
ment. Some of the lengths to which 
they have gone are indicated in the 
able article in Pusiic UTILITIEs 
ForRTNIGHTLY of January 9th, by 
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Mr. John E. Benton, General Solici- 
tor for the National Association of 
Railroad and Utilities Commissioners 
on “Why the State Commissions Op- 
pose the Couzens Bill.” The Com- 
missions are fighting the Couzens bill 
now with every resource in their 
power. It is a wicked and an iniqui- 
tous measure except as it applies to 
radio. 


are Norris’ charges against 
state regulatory Commissions 
are but expressions of his opinion on 
a subject with which, apparently, he 
has slight acquaintance. He gives no 
facts to support them. I doubt if 
ever in his life he has been in the 
office of a State Utilities Commis- 
sion, and has made even the most 
casual investigation of how it handles 
its business, even that of his own state 
of Nebraska. Unless he actually 
knows what they are doing, and how 
they are doing it, he is not a com- 
petent witness. 

Does he intend his charges against 
Commissions generally to apply spe- 
cifically to the Nebraska Commis- 
sion? 
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Let him take his own Nebraska 
Commission and show where it has 
failed in its duty to Nebraska, where 
that Commission has been regulated 


by the corporations it was set up to 


regulate, where it has failed to regu- 
late prices and services of the utili- 
ties as far as is necessary, where it 
has been slovenly in the performance 
of its duty, how it is controlled by 
the organizations it was designed to 
control, and in what instances it ab- 
dicated any of its powers to the Na- 
tional Government. 

That ought to be easy if he has 
anything to go on except his belief 
and his opinion. That Commission 
is right at home. Perhaps he does 
not intend that any of these charges 
shall apply to the Nebraska Commis- 
sion. Very well, let him check up 
on some other. The District of Col- 
umbia Commission, for instance. It 
is right there in Washington. Or the 
Maryland Commission. It is only 40 
miles away. I'll assure Senator 
Norris we will give him every oppor- 
tunity to turn us upside down and in- 
side out in his search for evidence to 
support his charges. 

Or he might try the Pennsylvania 
or the New York Commission. They 
also will be hospitable. 


I’ is true that a couple of years ago 
a utility Commissioner got mixed 
up in an unsavory mess with a utility 
magnate. He let the magnate finance 
or contribute largely to his campaign 
for election to the United States Sen- 
ate and he was elected. The Senate 
threw him out, as was proper. I 
wonder, though, if he would have 
been thrown out if his campaign had 
been financed by the Socialistic Pub- 
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lic Ownership League or the League 
for Industrial Democracy. Anyway, 
that’s the only unsavory incident I 
ever heard of in which a utility Com- 
missioner was involved, and certainly 
it does not warrant Senator Norris’ 
attack on the character of Commis- 
sioners generally such as he makes 
when he says they are controlled by 
the organizations they were designed 
to control. That is either an attack 
on their integrity or upon their in- 
telligence. 


| geese Senator Norris will say 
that he judges by results, that if 
regulation of power utilities by State 
Commissions had not failed, none of 
the stupid and perhaps reprehensible 
things revealed by the testimony be- 
fore the Federal Trade Commission 
could have taken place. 

That does not follow at all. These 
utilities, while charged with the pub- 
lic interest, are still privately owned. 
The State Commissions, while they 
have the power, and do regulate them 
as to rates and services, pass upon 
their security issues in many cases, 
limit their earnings to a fair return 
upon the fair value of their property, 
and stand between the corporations 
and the people to the end that justice 
may be done to each, are still not the 
managers of these corporations. 
They are not empowered to substitute 
their judgment in corporate matters 
for the judgment of a utility’s officers 
and board of directors. The courts 
have made that very clear. 

Nothing the corporations have 
done, so far as I have been able to 
learn from reading newspaper reports 
of the Federal Trade Commission’s 
investigation, has been unlawful or 
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beyond their legal rights, however 
questionable some things have been 
from other points of view. If this 
were not so, some of them would be 
under indictment now, or at least, 
steps would have been taken to indict 
them for unlawful practices. 


O NE of the acts committed by the 
power corporations which, ac- 
cording to Senator Norris, “shocked 
the Nation,” was the alleged effort 
directed at “poisoning the minds of 
children, and leading them into their 
camp,” by means of circulating propa- 
ganda in schools and colleges in favor 
of private, as against public, owner- 
ship of utilities. 

In that effort they were following 
the example set by the W. C. T. U. 
and other prohibition organizations 
a generation or so ago in having 
taught in the public schools “the ef- 
fects of alcohol and tobacco on the 
human system;”’ and that of the 
American Tariff League in having 
propaganda circulated and taught in 
whatever school they could “reach,” 
on the blessings and benefits of a high 
protective tariff. Dr. Arthur L. Fau- 
bel, Secretary of the American Tariff 
League, so testified before the Cara- 
way Lobby Investigating Committee 
of the Senate late in January of this 
year, and he justified the spreading 
of such propaganda because, he said, 
most teachers and economists believed 
in free trade, low tariffs, or tariffs 
for revenue only. And it was to 
counteract these heretical economic 
beliefs of professors and instructors 
that the Tariff League invaded such 
schools as they could with high tariff 
propaganda. 

Yet the Nation does not seem to 


have been shocked by that disclosure, 
nor have I heard Senator Norris 
shriek about poisoning the minds of 
children on the tariff. I suppose the 
power companies, the W. C. T. U., 
and the Tariff League had the legal 
right to spread their propaganda 
wherever and however they could. I 
am not justifying it. I think it is 
absolutely wrong. But it does seem 
that every interest which has an axe 
to grind tries to get the schools and 
the school children to turn the grind- 
stone. Any individual or group 
which does this is just as much sub- 
ject to blame and criticism as any 
other. The schools should be cleansed 
of all this verminous propaganda, 
whether in support of utilities, public 
ownership, alleged “reforms,” polit- 
ical theories, high or low tariffs, or 
anything else. When it is undertaken 
a punishment ought to be devised that 
will fit the crime. It seems to me 
this could be done, adequately and 
properly, without fastening the in- 
iquity of public ownership on the 
patient people of this land. 


HE second count in Senator Nor- 

ris’ indictment of State Utility 
Commissions, that “the power of the 
utilities is so great that it gradually 
regulates the regulators,” and part of 
the fourth count, that some of the 
Commissions “have become con- 
trolled by the organizations they were 
designed to control,” would be seri- 
ous if there was one single circum- 
stance aside from the senatorial inci- 
dent I have mentioned, or one single 
fact to substantiate it. In his entire 
article there is nothing that is more 
reckless, more wild, more utterly un- 
true. 
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Senator Norris has the reputation 
of being a fair and an honorable man. 
Yet he attacks the honor, the honesty, 
and the integrity of the great body of 
Railroad and Utility Commissioners 
of this country, who in season and 
out, in face of courts and court de- 
cisions that tie their hands, and in the 
face of a public frequently unfriendly 
if not actually hostile because the 
Commissions decline to confiscate the 
property of the utilities, are serving 
and protecting the public in every way 
possible under the law. 

And Senator Norris does this thing 
without giving a single fact, or citing 
a single authority to support his 
charges. 

If the cause of public ownership of 
utilities requires such methods to put 
it across, then it is in a sad and a 
sorry situation. 


ee RICES and services are never 
regulated so far as it is neces- 
sary in the public interest,” is the 
third count in the indictment. Let us 
see: 

In the first place, no Commission, 
unless in exceptional circumstances, 
allows a utility to earn more than 8 
per cent on the fair value of its prop- 
erty. In cases where Commissions 
have endeavored to reduce rates to a 
point where they would yield sub- 
stantially less than that, the courts 
have interfered. 

Case after case has gone from 
Commissions to courts on the issue 
of rates alone. Perhaps nothing 
short of the actual confiscation of the 
property of the utilities would suit 
Senator Norris, but Commissions can- 
not do that. Nor could Senator Nor- 
ris, under any scheme he could de- 


431 


PUBLIC UTILITIES FORTNIGHTLY 


vise, unless he could get the Supreme 
Court to reverse itself in almost every 
utility case it has had from Smythe 
versus Ames, to date, repeal or amend 
the Fourteenth Amendment to the 
Constitution, or abolish the Supreme 
Court altogether. 


—_ much space would be required 
to attempt even to list the work 
that State Utility Commissions do in 
the interest of the public, including 
the regulation of rates and service. 
The list is a long one. But specifi- 
cally let us consider the regulation 
of rates in the interest of the public. 

As I am more familiar with what 
the Maryland Commission has done 
and is doing, in this respect, I shall 
mention it first. Maryland is a small 
state, and I assume that what Mary- 
land has done has been done on a 
larger scale by Commissions in larger 
states, with more and larger utility 
corporations. 

Beginning with a rate reduction 
July 1, 1923, affecting the largest 
corporation under its jurisdiction and 
continuing to December 31, 1929, the 
Maryland Commission has made re- 
ductions in rates for gas and elec- 
tricity of approximately $15,000,000, 
of which about $10,000,000 were in 
rates for electricity and $5,000,000 
were for gas. In that time there were 
four reductions in the electric rates 
of the one large company just men- 
tioned and two in the rates for gas. 
Our latest reduction in rates of this 
company, made last summer, saves 
$1,300,000 a year to its customers. 

Reports from other Commissions 
indicate similar activity in the inter- 
est of the public. In California, 
reductions in rates for 1927-28 were 
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between $3,500,000 and $4,000,000. 
In the last five years, they have 
amounted to about $6,500,000. 

In Georgia reductions for the last 
two years are reported to amount to 
between $1,500,000 and $2,000,000 a 
year. 

Reductions in the last five years 
in Indiana are reported to have been 
more than $6,000,000. 

Michigan reports savings to con- 
sumers of electricity in the last five 
years of more than $14,500,000 and 
to consumers of gas of about $1,- 
200,000. 

More than $2,000,000 a year has 
been saved to customers of power 
companies in Missouri. 

Commission regulation in New 
Jersey resulted in a saving in 1929 
of more than $8,000,000. 

The New York Commission, as a 
result of negotiations with the power 
companies under its jurisdiction, has 
secured reductions in the last five 
years of $17,500,000. 

Chairman Ainey of the Pennsyl- 
vania Commission states that consum- 
ers of electricity in his state are sav- 
ing approximately $25,000,000 a year 
over rates that were in effect in 1914, 
when regulation of utilities went into 
effect in that state, and that this 
period of reduction in rates and 
extension of service has been co- 
incident with the investment of 
$640,000,000 in power plant and 





distribution systems in that state. 

In North Dakota, the savings to 
consumers of power and gas in the 
last five years, as a result of rate re- 
ductions, have amounted to $4,500,- 
000, according to C. W. McDonnell, 
Chairman of the Board of Railroad 
Commissioners. Of this sum #,- 
400,000 was in the rates for power. 

Consumers in Utah are saving 
$1,000,000 a year, as a result of rate 
reductions by the Public Utilities 
Commission. 

Savings in Wyoming amount to 
about $250,000. The Nevada Com- 
mission is saving its people about 
$1,000,000 a year in rates, which in- 
cludes rates for water. Chairman 
Claypool of the Arizona Commission 
stated some months ago that in 1925 
rate reductions amounting to $15,- 
600,000 were put into effect in his 
state, and that reductions of about 
$300,000 have been made since then. 

In Oklahoma, reductions in gas 
rates of $3,170,000 and in electric 
rates of $560,000 have been made in 
the last five years; for the same peri- 
od, Virginia has cut electric rates ap- 
proximately $1,000,000, and gas rates 
$150,000, while in Oregon there has 
been a cut in electric rates of $250,- 
000, and one of $61,765 in gas rates. 


Bry are only a few instances, 
and they by no means cover the 
country. But they do give a fairly 
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“PUBLIC ownership and operation and Federal regula- 
tion and direction of the power industry are not the 
remedy for such evils as may exist in the industry. The 
experience of the government in handling the railroads 
during the period of government operation and control 
ought to be sufficient proof of this.” 
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good indication of what utility Com- 
missions are doing to regulate prices 
and services in the public interest. 
While most of the reductions in rates 
were ordered as results of investiga- 
tions, or by negotiation with the utili- 
ties, it is true some reductions were 
made voluntarily by the utilities them- 
selves. However, I am convinced 
that if it had not been for the exist- 
ence of Commissions in the various 
states, these voluntary reductions 
would have been very few and far 
between. Standpatters are to be 
found in utilities as well as in Con- 
gress. 


I pousT if any Federal system of 
regulation that could be devised 
could show results nearly as good in 
savings to consumers alone as those 
shown by the State Commissions. 
Even if Federal regulation could 
show greater savings, that would not 
justify the government in interfering 
with the right of the states to attend 
to their own affairs. 

Certainly, if the facts show no need 
for Federal regulation of power rates 
and services, still less do they show 
any necessity for forcing Senator 
Norris’ scheme for public ownership 
and operation of the power compa- 
nies upon the municipalities and the 
states. Senator Norris’ opinion that 
the power companies are enemies of 
the public welfare and his belief, 
reached apparently without any in- 
vestigation of the facts of the situa- 
tion, that Public Service Commissions 
have fallen down on their job are cer- 
tainly not sufficient justification for 
attempting to force upon this country 
such an inefficient, wasteful, and op- 
pressive system. 
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B” even if the State Commissions 
should be inefficient—which I do 
not concede for a moment—I might 
remind Senator Norris that that is 
the business and the concern of the 


‘states themselves, not of the Federal 


Government. 

All Public Service Commissions do 
not have the same powers, but the 
Commission of each state has the 
powers that the people of that state, 
speaking through its legislature, wish 
it to have. And that is the business 
of each particular state. 

Some Commissions are perhaps 
more efficient than others, and that is 
the business of the people who elect 
or the governors who appoint. The 
people have the remedy in their own 
hands, and can use it at will. 

Where regulation is not as effective 
as it might be, it can be made effec- 
tive. It can be just as effective as 
the people want it to be. And how 
effective they want it to be, within the 
limits of the Federal Constitution 
and the decisions of the courts, is 
something for them to determine for 
themselves. There is no state that I 
know of that feels it is necessary or 
even desirable for a sister state or the 
Federal Government to determine 
these matters for it. Certainly Mary- 
land does not. 

Moreover, so far as I know, noth- 
ing has been revealed to indicate that 
Senator Norris and his fellow be- 
lievers in public ownership are “God’s 
chosen” to determine the future of 
the power industry in America. As 
for me, I am somewhat weary of all 
self-appointed Messiahs who insist 
on saving us from ourselves. I like 
them not. 

I view them with alarm. 







































As Seen from the Side-lines 





NITED States Senator Hugo Black 
U of Alabama went on the air a few 
nights ago and delivered himself of 
what the newspapers described as “a 
slashing attack on the power trust.” 

* - 


SucH ominous terms as “monopoly” 
and “propaganda” and such accusatory 
phrases as “extortionate profits” and 
“unconscionable rates” fell from his 
lips in an unending stream. 

* * 


SenaToR Norris of Nebraska arose 
in his place in the Senate and uttered 
a similar attack in his best form. 

* « 


THERE was, as usual, no reply to the 
indictments which they flung. 
* * 


Tue Senate Committee on Interstate 
Commerce, of which Senator Couzens 
of Michigan is the chairman, devoted 
the better part of two weeks to an in- 
quiry of influence alleged to have been 
exerted by those utilities upon the Fed- 
eral Power Commission. 


* * 

Tue Senate Lobby Committee, of 
which Senator Caraway of Arkansas is 
the directing genius, devoted its talents 
to delving into the alleged attempts to 
persuade the Congress, by covert 
means, to lease Muscle Shoals to the 
American Cyanamid Company and a 
group of power companies. 

* * 

MEANWHILE, the Federal Trade 
Commission, after two years of prob- 
ing into the public relations of the 
power corporations, began an inquiry 
of their financial structures which may 
go on for another pair of years. 

* * 

Nor since the trust-busting days of 
Colonel Theodore Roosevelt has any 
single industry been afflicted by attacks 
from so many angles at the same time. 

* * 
ALL the attacks, accusations, allega- 


tions, innuendos, and direct charges, 
thus far unanswered, have fallen upon 
a very fertile field. Congress scratches 
its head pensively and asks itself, “Can 
all this be true?” 

* + 

UNLEss specific, contradictory evi- 
dence is presented, Congress will be- 
lieve it is true. In that event, the utili- 
ties will be in for a period of what they 
no doubt will regard as persecution. 
Lambasting the power companies will 
continue to be the joyful sport of the 
Congress, notably of the Senate. 

* * 

Aw accountant of the Federal Power 
Commission told one of the committees 
that he was ordered to “lay off” the 
power companies and that the alleged 
effort to dissuade him from what ap- 
peared to him to be his duty was seem- 
ingly engineered by one of the represen- 
tatives of the power organizations. 

* * 

REPRESENTATIVES of farm organiza- 
tions admitted that they were receiving 
financial contributions from power com- 
panies while permitting prominent of- 
ficials of the Nation, including a Presi- 
dent of the United States, to believe 
that their attitude on Muscle Shoals 
was directed solely by their interest in 
agriculture. 

* * 

A WASHINGTON publicist, who had 
accepted some of that money, was con- 
ferring with members of the Senate in 
the assumed role of a disinterested 
observer. 

* * 

Tates were told of failure to inquire 
deeply into the investment costs of 
power companies which have received 
public water-power sites, and of influ- 
encing members of the Cabinet to 
withhold such inquiries as were made 
and which allegedly demonstrated 
swollen accounts. 
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WHETHER those charges are accurate 
or inaccurate, whether they are the re- 
sults of fair or of biased brains, 
whether the popularity of assailing the 
power companies has reached a vogue 
which tempts unjust philippics, is not 
the point of these observations. The 
point is that the cause of the power 
companies has fallen to such a low es- 
tate in Congress that the companies 
possibly will be made to suffer legisla- 
tion which can embarrass or severely 
injure them. The pendulum has swung 
to the widest extreme against them. 
Passion runs against them where once 
they were enthroned in the congres- 


sional good will. 
. * 


I TALKED recently with one of the 
men who has had a hand in waging 
this entire campaign against the utili- 
ties. He said to me: “Some of these 
recent ‘disclosures’ have been mani- 
festly unjust. I believe they have been 
accurate enough; that there was suf- 
ficient basis for them, at least. But I 
do not believe the power companies 
knew what some of their agents have 
been doing in Washington. I believe 
they have been misrepresented by some 
persons who were more concerned in 
getting money for themselves than in 
adequately and intelligently represent- 
ing the cause of the companies.” 

* * 


THIs man reminded me that the so- 
called “power trust” has already and 
thus far lost its contests on Muscle 
Shoals, Boulder Dam, and on the in- 
vestigation itself. He believes that 


what he terms “a _ straightforward, 
ethical presentation of the companies’ 
rights on the high plane of public pol- 
icy” is absolutely necessary if they are 
to revive the loss of caste which has 


been caused them. 
* * 


Ir would seem that one of the results 
of all these attacks will be the ultimate 
passage of an act creating a new Fed- 
eral Power Commission, composed of 
civilians and outfitted with ample funds 
to make their financial inquiries for re- 
capture purposes. 

. . 

PresipDENT Hoover has given such a 
proposal his backing. We are told that 
the Secretaries of War, Interior, and 
Agriculture are only too ready to re- 
linquish that work; their prior concern 
being in the success of their immediate 
and important departments. Such a 
commission would doubtless be invested 
with authority to regulate interstate 
power rates. The three secretaries 
have looked upon the commission which 
they constitute as a sort of stepchild, 
possessing a nuisance value to them 
rather than an important blood relation- 
ship. 

» * 

NEw commissions are usually bust- 
ling and officious. They go at their 
work with zest, with the desire of in- 
culcating their value in the public mind. 
Possibly a new one would join spirited- 
ly in the hullabaloo that has been going 
on for two years. 
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HE Smithsonian Institution has figured that if all 
our machinery operated by power should be taken 
away, it would require the services of thirty times as 
many hardworking slaves as we have population to 


duplicate the work done in America. 


In other words, 


the use of power and machinery gives to every man, 

woman, and child in our country the equivalent of 

thirty slaves, or the average family of five has one hun- 
dred and fifty slaves working for tt. 
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What Others Think 





Is the Present System of Regulation 
a Challenge to Self-Government? 


STATEMENT presented in the testi- 

mony before the New York Com- 
mission on revision of Public Service 
Commission law by Donald R. Rich- 
berg, of Chicago, General Counsel for 
the National Conference on Valuation 
of Railroads, has been issued in 
pamphlet form. In this is set forth in 
legal phraseology all of the major con- 
clusions of the critics of public service 
regulation and public utility operation 
under private management. Mr. Rich- 
berg says that after a few decades of 
experimentation we now face the fact, 
“generally conceded by impartial stu- 
dents” that present regulatory methods 
are inadequate to protect the public in- 
terest. 

On the assumption that almost every- 
thing with respect to regulation and the 
courts is wrong. Mr. Richberg suggests 
a practical program of relief which can 
be developed along the following lines: 


“T. All public service corporations au- 
thorized to do business in the state should 
be organized under laws providing that the 
proprietary capital (which may be nomi- 
nal) shall be furnished by, or donated to, 
the state. 

“TI. The appropriate regulatory commis- 
sion should be authorized to name a mi- 
nority (possibly one-third) of the direc- 
tors, who might well be chosen from nomi- 
nees offered by economic organizations of 
users of service, such as merchants’ and 
manufacturers’ associations, chambers of 
commerce, labor unions, tenants and con- 
sumers leagues, etc. 

“III. The majority of the directors 
should be chosen by cumulative voting of 
those contributing capital for a fixed com- 
pensation, probably represented by bonds, 
debentures, and notes of varying securities 
and corresponding rates of return. In 
cases of default there would be provision 
for either a reorganization under the same 
law or, in case of necessary abandonment 
of the public franchise and sale of the 
properties, there would be fixed priorities 
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in the satisfaction of obligations. If a 
combination of public and private invest- 
ment were required, or any oublic guaran- 
tee of obligations, the public direct control 
of the management would be correspond- 
ingly increased. Increased security to pri- 
vate investors would thus be complemented 
by decreased private control. 

“IV. In order to induce existing public 
service companies to reorganize under the 
law, it might be provided: (1) that no 
authority to extend an existing public serv- 
ice and no further public grants of any 
character should be yielded thereafter, ex- 
cept to a corporation organized under the 
new law and voluntarily submitting to its 
requirements; (2) that no direct compe- 
tition would be authorized by one public 
stock corporation with another; but (3) 
that public stock corporations could and 
would be authorized to compete with pri- 
vate stock corporations or to supplement 
or extend the service furnished by such 
private corporations; or (4) that public 
stock corporations could be authorized to 
condemn the physical properties of exist- 
ing private stock corporations; or (5) in 
the event of persistent opposition by un- 
reconstructed and essential public utilities 
a constitutional amendment could make the 
operation of a public utility service by a 
private stock corporation unlawful on and 
after a fixed date. The effect of such an 
amendment upon private property rights 
would be less harmful than the effect of 
the prohibition amendment; its enforce- 
ment would be attended with much less 
difficulty ; and the community benefit would 
be at least equally certain. 

“V. Every public service enterprise or- 
ganized under the law should be required 
to transact all of its authorized public busi- 
ness through the one corporation and re- 
quired not to engage in any other busi- 
ness. 

“VI. All the directors and managing of- 
ficials of a public stock corporation should 
be designated as public agents; but the ma- 
jority directors, who would be selected by 
private investors, and the managing officials 
of the corporation, should be subject only 
to the general regulations or specific or- 
ders issued by the regulatory commission 
after public hearings. Such regulations 
and orders would be reviewable by the 
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courts as at present in order to determine 
their conformity with statutory or consti- 
tutional requirements and limitations. The 
minority directors would be special agents 
of the regulatory commission having ac- 
cess to all corporate records and furnish- 
ing information to the commission at any 
time upon the corporate operations and 
transaction of business. They would be 
subject to removal by the commission for 
acts or omissions in violation of law, or 
the orders of the commission, or for fail- 
ure to do anything clearly required to pro- 
tect the public interest, or because of other 
evidence of incapacity for public responsi- 


bility. 

“VII. All expenses of regulation should 
be apportioned and accounted for as operat- 
ing costs of the regulated enterprises. Thus 
consumers would pay for their own pro- 
tection, which would be an improvement 
on the present practice of compelling them 
to pay for their own exploitations. 


rT HE foregoing suggestions have been 
presented, not as a finished pro- 
gram, not even as inflexible items in such a 
program, but as concrete indications that 
it is possible to eliminate anti-public con- 
trol of public utilities and to establish ef- 
fective public control. I could not stultify 
myself by advocating only a patchwork im- 
provement of the present system of regu- 
lation, well knowing that ultimately a radi- 
cal reorganization must be undertaken. It 
would be unworthy of the serious charac- 
ter of this investigation to evade the con- 
clusions of a long and searching analysis 
of the nature, source, and growth of an in- 
tolerable private power to control public 
business and to manipulate government 
itself—in the face of notorious and far- 
reaching abuses of such power that have 
brought about the present and many simi- 
lar inquiries. 

“But, as an active participant in public 
affairs, I am also aware that public opinion 
gathers momentum slowly and that rapid 
progress must wait’ upon accumulation of 
public demand for adequate reform. So 
I have sought to offer first the objectives 
of a permanent program; and at the same 
time I desire to point out that definite 
progress can be made in the right direc- 
tion by minor changes in existing law which 
may be regarded as preliminary steps in a 
long time and comprehensive advance to- 
ward ultimate adequate control of public 
business. 


<4 ] So long as private property interests 

e exist in public utilities, in neces- 
sary conflict with public interests, there 
should be at least a clear separation of pub- 
lic business. from private business. The 
public agents selected to manage a public 
business should not be permitted to act also 
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as private agents to enrich security hold- 
ers, nor permitted to spend public revenues 
for such private purposes. If security 
holders desire to oppose regulatory meas- 
ures, to influence politics, or otherwise to 
protect or neon private property rights, 
they should be required to employ private 
agents and to pay their expenses out of their 
private purses. The managers of a public 
business should be solely public trustees. 
The revenues of public business should be 
public funds, having no private character 
until paid over to private security holders 
as compensation for private investment in 
a public enterprise. (The doctrine of the 
Dayton-Goose Creek Case (1923) (263 U. 
S. 456, 68 L. ed. 388, 44 Sup. Ct. Rep. 169, 
33 A.L.R. 472) should be extended. The 
doctrine of the Southwestern Bell Case 
(1923) (262 U. S. 276, 67 L. ed. 981, 
P.U.R,1923C, 193, 43 Sup. Ct. Rep. 544, 31 
A.L.R. 807) and the New York Telephone 
Case (1926) (271 U. S. 23, 70 L. ed. 808, 
P.U.R.1926C, 740, 46 Sup. Ct. Rep. 363) 
should be abrogated.) The expenses of 
regulation, but none of the expenses of de- 
feating regulation, should be paid out of 
the operating revenues of public utilities. 

“la. No public utility corporation should 
be permitted to engage in any other busi- 
ness except furnishing public service. 

“2. Public regulation can be made éffec- 
tive, economical, and prompt only when 
adequate and detailed knowledge of the 
handling of public business is possessed at 
all times by the regulatory officials. This 
requires continuous participation in man- 
agement by public agents who are unem- 
barrassed by private obligations or inter- 
ests. Such public directors or supervisors 
should be appointed for each public service 
company, as representatives of the regula- 
tory commission. They should have no 
managerial authority except to insist on 
compliance with public regulations. Their 
intimate knowledge should make possible 
the settlement of minor complaints without 
formal hearings. On larger issues they 
should be enabled to report the facts as 
promptly and accurately as an operating 
official could report to his board of direc- 
tors. At present the intimate public con- 
tact essential to protect the multitudinous 
interests of consumers is conspicuously 
lacking ; and the cost of accumulating ade- 
quate evidence upon large issues is com- 
monly prohibitive. 

“3. Officers, directors, or operating of- 
ficials of public utilities should be for- 
bidden to use any secret means for con- 
trolling or influencing public officials or 
public opinion in the matter of public regu- 
lation; and the wilful, persistent violation 
of this prohibition should disqualify the 
violator from holding any such position in 
the future. This would permit candid and 
honorable efforts to improve to protect a 
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public service but would stigmatize private 
objects and secret methods as breaches of 
public trust. 

“The main purpose of the foregoing sug- 
gestions is to point out that the ownership 
and operation of a public business should 
be made legally a public trust. Until-the 
_ obligations of a trusteeship are estab- 
lished and enforced, the conflicting demands 
of acknowledged legal obligations to in- 
vestors and moral obligations to consumers 
will continue to swell the current output 
of hypocrisy, evasion, and corruption that 
makes public utility operations today such 
an unpleasant and menacing spectacle.” 


M r. Richberg’s general conclusion 
is presented in these words: 


“The gains of four hundred years de- 
velopment of the natural resources of 
America, the gains of one hundred and 
fifty years development of the institutions 
of self-government, the gains of the indus- 
trial revolution and the development of ma- 
chine power for the service of human be- 
ings, may be made available to enrich the 
lives of one hundred and twenty million 
people and to endow their children with 
an even greater wealth, only if we can ex- 
ercise the essential powers of self-govern- 
ment and control the public business of the 
nation for the common good. We have 
ample evidence that if the public services 
of transportation, communication, light, 
heat, power, and water remain subject to 
proprietary control for private profit, the 
great masses of the people will steadily lose 
control of their government and steadily 
lose control of their standards of daily liv- 
ing. Their habits of living and thinking, 
their freedom to work for themselves and 
to think for themselves will tend to dis- 
appear: in individual subjection to the all- 
powerful influence of great enterprises, 
which on the producing side will measure 
their incomes and on the consuming side 
will determine their expenditures. 

“There is no exaggeration in the warning 
of one of our most eminent and conserva- 
tive economists, written in 1911: 


“Tt is not too much to say that the 
future of democracy will depend on its 
success in dealing with the problems of 
public ownership and regulation.’ ? 


“There is no exaggeration in asserting 
that the problem presented to this Commis- 
sion is nothing less than the recovery of 
our vanishing power of self-government. 
It cannot be solved by any timid fumbling 
and tinkering with a regulatory machinery 
of proved incompetence. It may be solved 
by a vigorous reassertion of the necessity 


- Taussig, Principles of Economics, page 
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for public control of public business and a 
courageous exercise of the supreme au- 
thority of the state to protect the general 
welfare and to preserve the institutions of 
free government.” 


F by “self-government” Mr. Rich- 
berg means the exercise of govern- 

mental functions and that these func- 
tions are vanishing, the evidence would 
appear to be against him. We believe 
it was Senator Borah who asserted in 
substance that we are not threatened 
with too little government but with too 
much and that if we do not watch out 
we shall find ourselves under the tyr- 
anny of a bureaucracy unparalleled in 
the history of governments. 

A foreigner, unfamiliar with the 
facts, on reading Mr. Richberg’s state- 
ment would probably conclude that 
we are in a very bad way in this coun- 
try; yet we live in what is without 
doubt the richest country in the world. 
Mr. Richberg says that privately owned 
public utilities today collect in excess 
of $10,000,000,000 from the American 
people. 

But he does not think it worth while 
to mention what the American people 
get for those dollars. Take the elec- 
tric industry for example. Here is a 
statement by the National Electric Light 
Association; you can discount that as 


‘ biased if you wish, but having done so, 


ask yourself whether it is not true: 


“Push a button and our home is illumi- 
nated as by the midday sun; an electric 
vacuum cleaner banishes dirt and dust; 
an electric washing machine and elec- 
tric iron help with the housework; a fan 
gives cooling breezes or an electric heater 
radiates warmth; an electric range cooks 
the family meal; an electric refrigerator 
makes ice; or the many other familiar 
labor-saving appliances are placed in action. 

“Today, electricity rings the door bell; 
tows a ship through the Panama Canal; 
lifts a great bridge; milks the cows; chops 
feed on the farm; increases production in 
factories by providing good lighting and 
ample power; lights homes and stores; 
even provides illumination for surgical 
operations in hospitals. It is ready to per- 
_ these tasks twenty-four hours of each 

ay. 

“Yet it was only a short time ago—less 
than fifty years—that the richest kings had 
none of these conveniences which make life 
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easier and better for even the poorest 
Americans at the present time. 

“This change is due to the tremendous 
efforts of the Nation’s electric utilities.” 


It might be added that this great de- 
velopment has been made under regula- 
tion, a fact which might conceivably be 
construed as some evidence, at least, 


that regulation has not stood in the way 
of progress and that it has not done any 
very material and certainly no irrevoca- 
ble harm to the public. 

—Davip Lay 
Critica Issues in Pustic Utiitry Recura- 


tion. A pamphlet by Donald R. Richberg 
of Chicago. 1930. 





Should the Commissions Regulate 
Rates or Profits? 


ROFESSOR Philip Cabot’s theories as 

to public utility rate regulation, as 
expressed in the Harvard Business Re- 
view, April and July, 1929, are un- 
sound, in the opinion of Dr. John A. 
Ryan, of the Catholic University, 
Washington, D. C., in an elaborate dis- 
cussion in the January, 1930, issue of 
the same publication. 

According to Professor Cabot, pub- 
lic utilities are in the main not of a 
monopolistic character and he thinks 
that even to the extent that they enjoy 
monopoly privileges they can best be 
regulated on the assumption that they 
are subject to indirect competition ; that 
the Commissions, therefore, should aim 
to regulate prices rather than profits. 

Dr. Ryan takes issue with both of 
these assertions. He maintains that 
Professor Cabot’s theories are both un- 
sound and impractical. On the subject 
of regulation, Dr. Ryan says, for in- 
stance: 


“Regulation of rates has two phases, the 
process itself and the conditions within 
which it is restricted as regards the rate 
base and the fair return. The regulating 
Commissions should possess all the legal 
authorization, all the funds and all the 
personnel that are necessary to insure the 
following: the use of proper accounting 
systems by the companies; the rendering 
of adequate reports and the disclosure of 
complete information concerning company 
receipts, expenditures, operations, and 
plans; the enforcement of managerial ef- 
ficiency; and rigid control of security is- 
sues. In all probability, there is not one 
State Commission which is equipped ac- 
cording to all these specifications. Several 
of them are wanting in the majority of 
the Commissions. One defect is particular- 


ly conspicuous in relation to electric utili- 
ties. Inasmuch as the State Commissions 
have little or no control over the manage- 
ment. fees exacted by holding companies 
from the operating companies, they are un- 
able to exercise full control over operat- 
ing expenses. The profits of the holding 
companies from engineering, construction, 
and finance enter into the fixed capital ac- 
counts of the operating companies. Since 
the State Commissions can not pass au- 
thoritative judgment on the reasonableness 
of these charges, they lack adequate con- 
trol over the issuing of securities. Ap- 
parently, the interstate character of the 
holding companies renders them immune 
to state control in their relations with the 
operating companies. . . . 

“The companies engaged in the interstate 
transmission of electric current are like- 
wise beyond the jurisdiction of the State 
Commissions. Both kinds of organization 
should be. brought under Federal control 
through some such agency as that proposed 
in the bill introduced a few months ago by 
Senator Couzens.” 


rR. Ryan believes that what he re- 

fers to as the second phase of 
regulation is highly unsatisfactory. 
This is the requirement that the Com- 
missions base the return on the fair 
value of the property. He believes that 
much could be done by legislation to 
clarify this situation ; but he concludes: 


“Possibly the increased cost of effective 
regulation, according to the specifications 
of the foregoing paragraphs, would pro- 
voke a widespread demand for public 
ownership and operation. That would not 
be an undesirable outcome. Regardless of 
the efficiency or inefficiency of regulation, 
public ownership of public utilities ought 
to be adopted by the cities and the states 
wherever conditions are favorable and pub- 
lic opinion is sufficiently educated. Finally, 
the Federal Government ought to establish 
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a sufficient degree of public operation in 
connection with such projects as Muscle 
Shoals and Boulder Dam to act as a check 
upon private operation and to set up 
standards of what is fair and attainable in 


both service and price.” 


ohn 
anu- 


Pusiic Utmrry Rate Recutation. By 
A. Ryan. Harvard Business Review. 
ary, 1930. 





The Falling Cost of Utility Service vs. the Rising 
Cost of Government 


N a statement before the Commission 
I on the Revision of the Public Serv- 
ice Commission Law of New York, 
Matthew S. Sloan, president of the 
New York Edison Company and af- 
filiated companies of the Consolidated 
Gas System declared that notwithstand- 
ing that practically every item of cost 
entering into the construction and 
operation of public utilities has greatly 
increased, electric rates have tended 
downward. Electric service, he says, 
is one of the few items entering into 
the family budget that can be said to 
be substantially lower than before the 
war. 

He gave the State Commissions full 
credit for their part in bringing this 
about. He declared that on the whole 
he could not escape the conclusion that 
the State Commissions had been a po- 
tent factor in bringing about these rate 
reductions much more promptly than 
they would otherwise have taken place. 

Mr. Sloan’s statement in response to 
questions covered many phases of elec- 
trical operation and regulation prob- 
lems, including interconnections, hold- 
ing companies, inflation or overcapitali- 
zation, valuation, return, changes in 
rate forms, submetering, and legisla- 
tion. He is in sympathy, he said, with 
all efforts to improve the Public Service 
Commission Law. 

On the subject of state regulation of 
utility companies, he said: 


“We in America have believed in pri- 
vate ownership, the institution of private 
property, and the benefits of energetic pri- 
vate management, but always under rigor- 
ous public control where the public interest 
affects the business. When you plan to 
keep state regulation effective and study 
how to improve the means of doing so, 
you are doing something to conserve what 


I believe to be an important and essential 
American institution. Only if state regu- 
lation cannot and does not succeed, will 
there arise the need for considering other 
methods of public control. 

“We in America have always believed 
that we can accomplish a substantial meas- 
ure of justice and public protection 
through our laws and our various depart- 
ments of government, executive, legislative, 
and judicial. In their field, the Public 
Service Commissions seem to me just as 
important, necessary, and deserving of pub- 
lic support, as are the courts. We find 
need from time to time to improve our 
judicial system and strengthen our crimi- 
nal laws, but we do not on that account 
say that our courts and our laws have 
failed. The same thing seems to me to be 
true about tribunals like the Interstate 
Commerce Commission and the State Pub- 
lic Service Commissions. 

“The important thing, after all, is that 
the greatest possible number of our people 
shall have the best possible service, at 
rates kept reasonable, and that the vast 
volume of private capitai which furnishes 
this public service shall be secured safe in- 
vestment in so doing. Electricity and gas 
affect profoundly the American standard 
of living, the productivity and earnings of 
labor, the comfort and cheerfulness of our 
homes, the convenience of the discharge of 
our daily tasks. 

“It has been a great thing for America, 
I am sure everyone agrees, that these util- 
ity industries have been able to make such 
a wonderful contribution to American life 
and prosperity. I know that state regula- 
tion by Commission has been a very im- 
portant factor in bringing that about. State 
regulation by commission has stabilized our 
securities as investments, has created wide- 
spread confidence in the integrity of our 
accounts and the good faith of our opera- 
tions, and has exerted a constant and often 
undue pressure in behalf of costly exten- 
sions of plant and facilities and in behalf 
of drastic reductions in rates even before 
reductions are warranted. 

“Without the presence of some super- 
vening institution like the Public Service 
Commissions, the utility industries of the 
country could hardly have obtained the 
necessary capital to make the enormous 
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expenditures the public demand for service 
has compelled. The Commissions often in- 
sist that we reduce our rates first and then 
go ahead afterwards to bring about the 
economies to make such reductions possi- 
ble, but I suppose that is a part of the 
price we pay for an orderly system of pub- 
lic regulation and safeguard, state-wide in 
scope and founded on the idea of fair and 
reasoned treatment alike for the utilities, 
their customers, and their investors.” 


UBLIC utility companies are some- 
times charged with furthering a pri- 
vate rather than a public interest. Up- 
on this point Mr. Sloan said: 


“I am just as much interested as you 
are, or as any commission could be, in the 
conducting of the affairs of these com- 
panies along lines compatible with the pub- 
lic interest and giving to the public the 
best possible service at rates neither too 
high nor too low. I always try to kee 
the public interest chiefly in mind, and t 
am perfectly willing to have any State 
Commission keep tabs on me and check 
up on me, to see that I do not overlook 
anything that could be done to improve 
conditions.” 


nN the course of his statements, Mr. 
Sloan sounded a warning against 
the increasing cost of government. He 
said : 

“State and local taxes have advanced 


steadily ever since 1913, with no indication 
of becoming stabilized. Expressed in per 


net revenues by the sum of $17,254,501.51. 

“To the extent of $17,254,501.51 a year, 
therefore, we act as tar collectors for the 
government without profit to ourselves, and 
our rates have to be that much higher than 
would otherwise be necessary. 

“Our rates are lower than in 1914. Our 
taxes alone are $14,941,526.19 higher than 
in 1914. 

“I wish to express to you my personal 
belief that the extraordinary increase in 
the cost of government, taxation, and pub- 
lic indebtedness, which far exceeds the rate 
of increase in public wealth, constitutes the 
outstanding present problem of the Ameri- 
can people. It seems to me to far out- 
weigh any of the questions of state regu- 
lation you have been discussing, important 
as those undoubtedly are. 

“Nevertheless, the demand from some 
people for enlargement and extension of 
governmental activities and regulations 
goes on. Not far ahead may be found the 
limit of the capacity of some industries to 
pay taxes at all, and their reaction to still 
higher taxes may have serious effects on 
production and employment in the com- 
monwealths and communities responsible 
for this piling up of tax burdens and pub- 
lic debt. 

“Nevertheless, with this upward trend in 
all of these items making up the cost of 
supplying electric utility service, residential 
rates have constantly been reduced and the 
tendency is still downward. I shall not be 
satished. until we can accomplish substan- 
tial further reductions for actual, regular 
use of electricity, in homes and small busi- 
ness places as well as in industry.” 


This is a matter which sooner or 


capita terms, the state and local tax bur- later will have to be seriously consid- 
den has more than trebled since 1913. ered. 

“Out of every dollar of gross revenues 
which these system companies receive 
from their customers, 11.46 cents goes 
to the various branches of government 
as taxes, thereby decreasing our annual 


STATEMENT OF MattrHew S. SLOAN BEFORE 
THE CoMMISSION ON REVISION OF THE PuB- 
Lic Service Commission Law. January 15, 
1930. 





The Fading Distinctions between Public and 
Private Ownership 
OW continue to talk of public ownership and private owner- 


ship. That old distinction grows ever thinner. A water 
power company selling water to a town and owned by the twenty-five 
thousand people constituting that town, is called a publicly owned 
business. An electric light company selling power to the same town 
and owned by twenty-five or fifty thousand stockholders is called a 
rivate business. Both of these are publicly owned. Most of our 
arge business is now publicly owned. We may distinguish between 
public ownership through the corporate community and public owner- 
ship through the large corporation, but the activities of these enter- 
prises are as much the concern of the public as the activities of our 
civil administrative bodies. Their affairs are public affairs and can 
no longer be regarded as private affairs in the old sense.” 
—Joun T. Fynn 
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The March of Events 





Federal Power Bill 


ENATOR Couzens, on February 12th, intro- 

duced in the Senate, legislation to extend 
powers of Federal regulation to interstate 
transmission and to include holding and man- 
agement companies. This bill provides for 
a power commission of five members with 
jurisdiction over rates and service of com- 
panies engaged in the production of power 
transmitted in interstate commerce for sale 
to distributors. 

The bill contains provisions for valuation 
which follow closely the provisions of the 
Interstate Commerce Act but provide for the 
examination of books and records not only 
of the persons made subject to the act but 
of all affiliated persons, such affiliated per- 
sons being members of groups of corpora- 
tions headed by a common parent company. 

Provision is made for references to joint 
boards to be composed of one representative 
from each state in which the power involved 
is produced or consumed. These joint boards 
are given full power to investigate rate mat- 
ters, and decisions of such boards would be- 
come final unless exceptions are filed within 


e 


thirty days after their determination. In such 
case the Commission takes appellate juris- 
diction. 

The issuance of securities would be regu- 
lated and this would include not only operat- 
ing companies but holding or parent com- 
panies. The provisions in this particular are 
similar to those contained in the Interstate 
Commerce Act. The United States Daily 
comments as follows: 

“Senator Couzens emphasized the fact that 
there is no attempt by this bill to interfere 
with state control of intrastate transmission, 
distribution or sale of power, it being the 
intention that the state authorities shall have 
full power of regulation in cases in which 
they have jurisdiction. There has been in- 
tentionally omitted from the provisions of 
this bill any such provision as that contained 
in § 13 of the Interstate Commerce Act 
which permits the Federal Commission to 
prescribe rates within a state in order to 
prevent discrimination against interstate 
commerce. The purpose of maintaining 
state control so far as possible is then fur- 
ther emphasized by the provisions for the 
establishment of joint boards.” 


California 


Secret Subscriber List Not Open 
to Federal Officers 


A= by Federal Judge Frank H. 
Kerrigan upholds the right of a tele- 
phone company to refuse access to its secret 
subscriber list as a basis for raids on so- 
called “telephone bootleggers.” The San 
Francisco Chronicle says in regard to the 
decision : 

“The decision voids the sensational pre- 
Christmas drive of prohibition authorities on 
bootlegger telephones, and calls into question 
the ‘ingenuity and skill’ of prohibition inves- 
tigators employing such methods. 

“Prohibition agents in December put in 
telephone calls for liquor deliveries, then 
summoned T. O’Donnell, office manager 
of the telephone company, by subpoena issued 
by Federal Commissioner Arthur G. Fisk. 
But O’Donnell, accompanied by Attorney Al- 


e 


fred Sutro, appeared at a joint hearing of 
Fisk and Commissioner Ernest E. Williams, 
and refused to answer questions, finally walk- 
ing from the hearing. 

“Sutro contended that Commissioners were 
without the power to issue subpoenas in a 
case which was not pending before them, but 
that they would answer a ‘proper subpoena’ 
where criminal action had already been 
brought against a defendant. 

“Judge Kerrigan literally upheld Sutro’s 
contention that the government process was 
in fact an aid in application for a search 
warrant in which the government, not hav- 
ing sufficient probable cause for an arrest, 
sought to make up the deficiency. 

“Kerrigan further held that a search war- 
rant at the present time has a status inquisi- 
torial, that the Federal Grand Jury is the 
sole government inquisitorial body and that 
a Commissioner or even a Federal court may 
not legally invade its province.” 
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Georgia 


Watered Stock Issue 
a Man of Straw 


T= watered stock bugaboo was recently 
sprung upon the members of the Mu- 
nicipal Utilities Rate Association at a meet- 
ing at Macon. William M. Lester, chairman 
of the association, according to newspaper 
reports, in referring to what he termed 
“abuses,” mentioned basing rates on watered 
stock. This brought forth a sharp retort 
from James A. Perry, chairman of the Com- 
mission, who said: 

“The libelous statement carried in the 
press of yesterday and today emanating from 
the so-called Municipal Utilities Rate Asso- 
ciation has been going on for something like 
a year. Regret exceedingly the necessity of 
dignifying the nonsense characterizing these 
meetings, but for myself, whether the result 
of ignorance or willful misrepresentations, I 
shall no longer allow such false statements 
to go unchallenged. The association referred 
to is sailing under the guise of protecting 
the public from unreasonable utility rates, 
due to the alleged failure of the Georgia 
Public Service Contedeaion to do its duty. 
It is claimed that rates are prescribed for 
returns on watered stock. 


e 


“This Commission has never at any time 
considered capitalization in any manner, 
stock or bonds, in fixing rates. We have 
never given consideration to anything but 
the actual ‘bare bones’ physical value of the 
property under consideration. In doing this 
we have prescribed rates just as low as we 
felt could be defended in the courts if at- 
tacked. Indeed, in some instances, they have 
been attacked in the courts and set aside. 

“The recent revision of the gas rates in 
Augusta does reduce the company’s revenue 
slightly in excess of $40,000. Yet, we have 
the ridiculous statement that there has been 
no reduction in this company’s revenue. The 
same nonsense has been applied in a refer- 
ence to the recent revision of gas rates in 
Atlanta for natural gas. The truth is in 
Atlanta, taking into consideration the in- 
creased heating value of natural gas as com- 
pared to artificial gas, and the reduction in 
the rates as applied to the last twelve months’ 
business, available at the time of the revision, 
you have a reduction in revenue in Atlanta 
of approximately $800,000 per year. 

“T do not know whether the Municipal Rate 
Association is a back-firing of the old Mu- 
nicipal Ownership League, or whether it was 
conceived with the thought of providing jobs 
for two or three individuals.” 


Indiana 


Associations Oppose Merger 


a EVERAL Indianapolis clubs and associations, 
according to the newspapers, have sent to 
Governor Harry G. Leslie and the members 
of the Public Service Commission resolu- 
tions opposing a proposal for merging $70,- 
000,000 of interurban power, gas, water, heat, 
light, bus, railway, and ice properties which 
has been before the Commission. 

Objectors to the merger contend that ‘the 
plan is contrary to the Indiana utility law 
which, it is said, prevents the consolidation 
of dissimilar, unconnected, and widely scat- 
tered utilities. The further point is made 
that a consolidation of this sort would make 
it impossible for a small town or city to de- 
fend, much less prosecute, a rate case, be- 
cause of the great expense in making ap- 
praisals and employing accountants. 


v 
Indianapolis Wins Point in 
Gas Plant Suit 


T= city of Indianapolis, on February 
26th, won the first round in its fight to 


secure the gas plant of the Citizens Gas Com- 
pany when Federal Judge Robert C. Baltzell 
overruled a motion of attorneys for Newton 
I. Todd to strike out substantially all the 
city and company answers to the original 
complaint. Mr. Todd represents a group of 
holders of stock certificates who seek to block 
the city’s acquisition of the utility in ac- 
cordance with the original franchise granted 
in 1905 

The suit is based on the contention that 
the 1905 agreement was invalidated when the 
utility surrendered the franchise for an inde- 
terminate permit under the Public Service 
Commission. Judge Baltzell said that there 
can be no doubt that the contract in question 
was valid at the time of its execution, and 
he cited authorities to show that the volun- 
tary surrender of the franchise at the time 
an indeterminate permit was taken out did 
not relieve the utility from the agreement 
which it has made with the city. 

Trial of the suit has been set tentatively 
for May Ist. It is the belief that the recent 
ruling on the motion practically decides the 
main issues of the suit. 

A battle was started on March 12th in 
county court to force a receivership. 
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Kansas 


Company Asks Court to Prevent 
Commission Probe 


Te Wichita Gas Company has filed suit 
in the Shawnee County District Court 
to enjoin the Public Service Commission 
from enforcing an order which it entered on 
December 10th calling for a new investiga- 
tion of rates, practices, and charges of the 
public utility in Wichita. The investigation 
is said to be the result of offers on the wit- 
ness stand by officials of the Wichison Gas 
Company, during a recent hearing, to sell 
gas to the Wichita Gas Company at the gates 
of the city for 25 cents per thousand feet. 
The public utility company asked an in- 
junction on the ground that the proceedings 
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instituted by the Commission were not 
brought in good faith “but solely for the 
purpose of harassing the plaintiff, occasion- 
ing it and its officers and employees vexation, 
loss of time, and expense.” 

It was further contended that the order 
was instituted “for the purpose of compel- 
ling plaintiff, by continuous vexation and 
trespass on its time, money, and tranquillity, 
to consent to rates heretofore established by 
said Commission and which have been re- 
peatedly adjudicated to be unjust, unfair, 
unreasonable, and confiscatory.” The com- 
pany’s attorneys contended that every possi- 
ble issue involving the utility’s rates and 
practices had been raised in proceedings now 
pending in the United States District Court 
for Kansas. 


Kentucky 


Appeal to Court Based on 
Commission Record 


Te Lexington gas rate case which has 
been appealed from a ruling of the Com- 
mission to the Federal court, says the Lex- 
ington Leader, will be submitted to that 
tribunal on the record of testimony made 
before the Commission, thus saving much 
time and cost to the city and the utility com- 
pany in presenting witnesses and taking new 
testimony. At a preliminary hearing held 
recently in Lexington, jurisdiction of the case 


was taken by the Federal court where it will 
be decided by Judges Hinkenlooper, Dawson, 
and Moorman, who will sit as a three-judge 
statutory court. 

It is predicted that the case will be in 
the hands of the Federal judges for final 
ediadiontion by July Ist at the latest. In 
the meantime, briefs covering the voluminous 
testimony will be submitted. More than 
$500,000 of impounded money paid by gas 
consumers of Lexington is still in the hands 
of Circuit Clerk John H. Carter, trustee of 
the fund, awaiting disposition when the case 
is finally decided by the Federal tribunal. 


Maryland 


Franchise Expirations May 
Impair Bond Values 


At: a recent hearing before the Commis- 
sion in its investigation of a proposed 
merger sought by the Empire Public Service 
Corporation, the stability of the bonds which 
the corporation proposes to issue to finance 
the measure was questioned by Charles W. 
Smith, chief auditor of the Commission. He 
told the Commission that a recent survey 
of the fourteen Maryland electric utilities 
which would be merged revealed that coun- 
ty and municipal franchises under which the 
power companies operate will, in several in- 


stances, expire before the date of maturity 
of the bonds. The Baltimore Evening Sun 
says: 

“The possibility of the county commission- 
ers and municipal authorities refusing to re- 
new the franchise will, with the exception 
of a certain salvagable value, wipe out the 
properties pledged as collateral for the bonds, 
reducing the value of the securities which 
the Commission is asked to approve, the au- 
ditor declared. 

“Mr. Smith also asserted that his survey 
of the properties had failed to reveal any- 
thing like the values which engineers of the 
power corporation placed on the utilities in 
the application which is now being heard.” 
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Massachusetts 


Report of Special Commission 


SPECIAL legislative commission, appoint- 
A ed to investigate the conduct and con- 
trol of public utilities in the state, reported 
to the general court on March 3rd. Proposed 
legislation to carry out the opinions of the 
commission is embodied in ten bills which 
the commission recommends to improve con- 
ditions in the industry. A minority report 
was filed by Representative Lee M. Birming- 
ham of Boston. His report was accompanied 
by six bills for new legislation. 

The commission does not recommend 
direct regulation of holding companies but 
would give the Department of Public Utili- 
ties extensive powers in the investigation of 
relations between holding companies and 
operating companies. Criticism is made of 
the practice of long term management, engi- 
neering, and purchasing contracts between 
related companies. The commission believes 
“that a method of doing business in which 
the ultimate decisions both as to what con- 
tracts shall be made and what their terms 
shall be rest with the same man is, unless 
checked, certain to lead to undesirable re- 
sults.” The commission would give the De- 
partment of Public Utilities power to termi- 
nate such contracts where the prices charged 
are found to be excessive. 

The long established Massachusetts method 
of regulation, in the opinion of the commis- 
sion, should be continued if possible. On 
this score it is said: 

“This method fixed the rate base upon 
which a fair return is allowed largely on the 
actual cash investment. It finds this doc- 
trine imperilled by recent decisions of the 
Supreme Court of the United States, notably 
the O’Fallon Case, which require important 
consideration to be given to the reproduction 
cost of the property in determining the rate 
base. The commission suggests that a case 


e 


coming from such a background as exists in 
Massachusetts where both the community 
and the companies have acquiesced in the 
present method of regulation for many years 
might conceivably lead to a result different 
from the line of decisions giving dominant 
weight to reproduction cost.” 

unicipalities dissatisfied with private 
operation would be permitted, under a sim- 
plified procedure, to acquire public utility 
plants at fair compensation. A bill recom- 
mended by the commission would place en- 
tirely in the hands of the Department of 
Public Utilities the decision as to what prop- 
erty shall be taken by the municipality and 
what price shall be paid for it. The only 
limitation on the Department’s discretion is 
that the company shall not be allowed less 
than the actual amount invested. 

Although the Commission sees danger in 
the increase of foreign control, it sees no 
way, however, “in which the holding of 
shares in either operating companies or hold- 
ing companies by persons resident outside of 
Massachusetts can be effectively prevented 
without so impairing the value of such shares 
as an investment as to run the risk of seri- 
ously diminishing the flow of capital to the 
industry.” 

The minority report advocates direct regu- 
lation of holding companies; restrictions on 
mergers; memorializing of Congress to re- 
quire resort to the state courts before going 
into Federal courts; legislation to preserve 
investment cost as the basis of rates; and 
greater facility in establishing municipal 
plants. 

Both the majority and minority members 
condemn ownership of newspapers by gas 
and electric interests, but the majority does 
not consider any legislation on the subject 
necessary. The minority member believes 
that there is still a relationship between the 
papers and the utility companies. 


Missouri 


Installment Purchase of Light 
Plant Upheld 


A Momemare can follow the present 
fashion of buying on the installment 
plan when it wants to acquire public utility 


equipment, according to a decision by the 
Missouri Supreme Court. This ruling sus- 
tained a contract by which the Fayette mu- 
nicipal plant purchased additional equipment 
on credit without regard to the constitu- 
tional limit on the city’s debt. 


The city of Fayette, through an ordinance 
passed in 1928, contracted with Fairbanks, 
Morse & Company to purchase two engines 
and other equipment for its electric plant for 
$60,200 to be paid in equal monthly install- 
ments over a period of six years. There was 
a provision that the city was to pay from 
plant income all expenses of efficient and 
economical operation of the plant. Payments 
for the equipment were to be paid only from 
the amount saved in the cost of producing 
electricity compared with the former equip- 
ment. The contract provided that the pur- 
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chase price should not create any general 
obligation of the city; that no property taxes 
should be levied to pay it; and that no part 
of the price should be paid from any city 
funds other than the specified income of the 
plant. In event of default the company could 
take back the machinery, in which it retained 
title until the purchase price was paid in full. 
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Judge J. T. White, who wrote the opinion, 
ruled that the contract did not establish a 
debt within the meaning of the constitutional 
provision, since the constitutional limitation 
on the debt of a municipality contemplates 
a debt which must be paid by resort to taxa- 
tion. The provision for payment out of in- 
come would obviate this. 


New Hampshire 


Tax Program May Halt 
Rate Reductions 


tLtEN Hollis, legislative counsel for the 

Concord Electric Company, the Exeter 
& Hampton Electric Company, and the Graf- 
ton Power Company, appearing in opposition 
to a proposed tax on franchises of electric 
and gas utilities included in an interim com- 
mission’s program of tax equalization, ex- 
pressed the belief that local companies would 
undoubtedly absorb the tax without rate in- 
creases, but that imposition of the tax would 
result in interruption of the systematic re- 
duction of rates which has been going on 
since 1922. 

Mr. Hollis told the committee that rates 
had been reduced in Concord an average of 
30 per cent since 1922; that operating costs 
had been decreased in proportion to the rate 
decreases; and that an increase in business 
was in turn responsible for the reductions 
in operating costs. The Concord Monitor 
says: 
“He said the simple question before the 


special session was whether money is to be 
taken from one group of ple in order to 
lighten the burden on another group of peo- 
ple. This question was purely one for legis- 
lative jurisdiction, he said. He drew a dis- 
tinction in discussing the utility franchise 
bill between the Concord and Exeter com- 
panies, which he described as local operating 
companies and the Grafton Power Company, 
which he described as a wholesaling com- 
pany. 

“Hollis denied that utilities feared investi- 
gation but drew a fine distinction in assert- 
ing that they feared not the result but the 
consequences of investigation. He stated it 
to be his belief that there is not a utility in 
the state which is today receiving the in- 
come to which it would be entitled under 
the United States Supreme Court ruling that 
companies are entitled to an 8 per cent return 
upon a valuation of reproduction value less 
depreciation. 

“A rate controversy resulting in establish- 
ment of such a base for rate-making pur- 
poses, he said he believed, would result in 
rate increases.” 
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New Jersey 


State Aid to Get Rid of 
Grade Crossings 


| ypaen pene of railroad grade crossings 
under some comprehensive plan by which 
the state will bear a part of the cost, says 
the Newark News, was advocated on March 
4th by more than a score of speakers at a 


hearing on two bills dealing with the sub- 
ject. © opposition was expressed to the 
principle of the state contributing, although 
there were some differences of opinion with 
respect to financing. The News states: 
“William R. Brown of the Bergen County 
Board of Freeholders, expressed belief that 
the $2,000,000 a year provided for in the 
Davis plan would be insufficient. Following 
somewhat the recommendations offered by 


Senator Pierson last week, Mr. Brown sug- 
gested a bond issue of $100,000,000 to elimi- 
nate the present mill and half mill taxes for 
institutions and highways. His thought was 
that $3,000,000 a year should be taken from 
the gasoline tax and devoted toward amorti- 
zation of the proposed bond issue. 
“Automobile interests generally, as repre- 
sented at the hearing, were not favorable to 
diverting any part of the gasoline taxes to 
other uses than the building of roads. They, 
too, favored the general plan of a bond issue. 
“Edmund W. Wakelee, appearing for Pub- 
lic Service, urged an amendment to the Davis 
bill to carry out last year’s policy under 
which it was stipulated that public utilities 
corporations should share for their own 
structures in the crossing elimination plans. 
Under the Davis bill, where street railways 
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are involved, it would be provided that they 
should pay 10 per cent toward the cost of 
elimination. 

“This proportion, Mr. Wakelee thought, 
inequitable. He said the Public Service 
would be willing to meet its share of what 
the state would contribute to crossing elimi- 
nations, but did not think it should be 
charged with paying part of the railroads’ 
share. In support of this view, Mr. Wakelee 


said the need for crossing eliminations has 
not been brought about by street railways, 
operation of which has decreased 40 per cent 
since 1911. 

“During the same period, he added, the 
operation of automobiles has shown an in- 
crease of 2,000 per cent. In other words, he 
added, it is the automobile rather than the 
street car that has brought about the present 
situation.” 


New York 


Buffalo Fare Case Goes to 
Federal Court 


A= by the International Railway 
Company, which operates in Buffalo, 
Niagara Falls, and other communities in that 
vicinity, for a hearing before a statutory 
court of three judges was granted by Judge 
John R. Hazel in Federal district court on 
February 26th. Hearings are to be held 
April 16th. Associated with Judge Hazel 
will be pug Simon L. Adler and Judge 
Martin P. Manton. 

The company alleges that unless its fare 
is increased to 10 cents in Buffalo, with 


corresponding increases on other parts of its ° 


system, its property will be confiscated. The 
New York Public Service Commission had 
previously refused approval of higher fares. 
Opposition to the removal of the case to 
Federal court was based largely upon the 
ground that the company should first exhaust 
its remedy with the Commission by applying 
for a modification of the present fare. 

The company claims a valuation of $60,- 
290,130 for the Buffalo lines and $90,000,000 
for its entire system. Representatives of the 
Commission and of the cities opposing the 
fare increase criticise the Mitten Management 
plan under which payments are made for out- 
side services. The contention is also ad- 
vanced that excessive depreciation charges 
have been made and that the estimates of 
value have been grossly inflated. 


¥ 


More Expense to Ratepayers 
under Governor’s Plan 


) Kurtz, a former special deputy at- 
torney general in the telephone rate pro- 
ceeding, has made the statement that Gov- 
ernor Franklin Roosevelt “was provoking a 
deluge of court proceedings and increasing 
the expense to the ratepayers and had not 
suggested a single sound, constructive, for- 
ward looking plan for public utility regula- 
tion.” He said: 


“The Governor’s position on the function 
of rate-making bodies is hopelessly incon- 
sistent. He first deplores, as I do, the rush 
into the courts, especially the Federal courts, 
of public utility corporations with these high- 
ly technical rate cases. Then he declares 
that the Public Service Commission is 
‘neither quasi-judicial nor any other kind of 
judicial’ but is the representative of the legis- 
lature, and, back of the legislature, the peo- 

le. He thus gives notice to the public serv- 
ice companies that they can no longer expect 
to receive open-minded and impartial con- 
sideration of their claims. Will the applica- 
tion of such a theory lessen the likelihood of 
rate cases being taken before the courts? It 
will not. Rather it will blaze a path directly 
into the courts, where alone a controversy 
would receive a calm judgment on its merits.” 


* 


Tenant Opposes Submetering 
Practices 


Speen of electric current in apart- 
ment buildings has been attacked in 
Bronx supreme court by Leon London, at- 
torney, who is a tenant in a Bronx apart- 
ment building. He obtained a temporary 
court order on March 8th compelling the 
Economy Electric Company, owner of the 
building in which he lives, and the New York 
Edison Company to restore service to his 
apartment. Service had been denied by the 
submetering company because of his refusal 
to pay a $10 deposit required by the company 
of its customers. 

The submetering practice has been opposed 
before by electric utilities but now it seems 
that the tenants want to take a hand in the 
matter. A representative of the New York 
Edison Company is quoted as saying that the 
electric company has no choice in the matter 
of selling current to these concerns under 
present regulation. In several instances in 
which there have been complaints about sub- 
metering, however, it has been shown that 
customers are charged the top rate of the 
utility, though by using a large quantity of 
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current through one meter the submetering 
concern is able to command a lower rate. 
The difference between this quantity rate and 
the retail rate is the submeter man’s profit. 

The usual deposit required by the electric 
utility is $5 on which it is required to pay 6 
per cent interest, but the submetering con- 
cerns, it is said, are under no such obliga- 
tion. As a matter of practice the electric 
utility demands a deposit only from an ap- 
plicant who is unknown to the company of- 
ficials or unable to give satisfactory refer- 
ences. 

Assistant District Attorney Martin Frank, 


whose attention was called to a possible vio- 
lation of law by the submetering concerns, 
= quoted in the Bronx Home News as fol- 
ows: 
“Apparently the submetering concerns are 
rT public utility functions without 
ving franchises or coming under the con- 
trol of the Public Service Commission. The 
law on the subject is not very clear and I am 
not yet prepared to give an official opinion 
about it. But the complaints in hand are 
being carefully investigated and if action 
Se this office seems necessary, it will be 
taken.” 
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Ohio 


Higher Street Car Fares 
Demanded in Columbus 


PRailway, Ben W. Marr, of the Columbus 
Railway, Power & Light Company, | 
in March announced that the company would 
increase fares on April 5th to 8 cents cash, 
with 5 tickets for 35 cents. This precipitated 
a discussion by members of the council as to 
what action should be taken. It seems to be 
the opinion that opposition will be made. 

The company has been operating under a 
“gentlemen’s agreement” with respect to car 
fares and electric rates since its franchise 
expired four years ago. Two methods of op- 
position have been suggested: first, to order 
the cars off the streets; and second, to insti- 
tute injunction proceedings against the com- 
pany. 

One phase of the situation is the joint 
operation of street railways and the electric 
plant. Opponents of the higher fare have 
asserted that if fares are increased electric 
rates should be decreased; that the company 
voluntarily joined the two branches of pub- 


lic utility operation and that the return on 
the entire enterprise is adequate. 

Mr. Marr, in announcing the proposal to 
raise fares, stated that the company would 
make expenditures of $500,000 for new cars 
and $500,000 for new tracks. An increase of 
10 per cent for street railway employees was 
also pr 

The eke of Commerce, according to 
the Columbus State Journal, has approved 
the higher fares with the statement: 

“It is well known that the number of 
passengers carried on street cars is dropping 
off each year, with a result the company has 
for a number of years shown an increasing 
loss in that department of its business. 

“The rate of street car fare in Columbus 
is the lowest in the United States, with the 
exception of two or three equally low fares. 
Street railways cannot profitably operate on 
5-cent fares. 

“Public utilities in our city that furnish 
good service under fair, upright business 
methods should be accorded help and proper 
assistance in order that their credit and the 
credit of our city should not be impaired.” 


Oregon 


Appliance Dealers Object to 
Utility Sales Methods 


HE Oregon Merchants Utility Bureau 

has asked the Commission to require 
public utility companies to segregate the ac- 
counts of merchandising or jobbing business 
from accounts pertaining to their business of 
manufacturing and distributing heat and elec- 
tricity. This is said to be the first step in 
an effort to prohibit utility companies from 
charging merchandising sales expenses to 
operating expenses which go into and form 


a part of the structure upon which service 
rates are based. 

The merchants contend that the Oregon 
laws require the Commission to compel utili- 
ties to render separate accounts for utility 
and nonutility business. They make the fur- 
ther contention that merchandising and job- 
bing supplies of utilities escape local taxa- 
tion and, therefore, merchants and jobbers 
are not equally taxed. 

amilton, district manager for the 
Portland Electric Power Company in the 
Willamette valley, says the Salem Capital 
Journal, defends the practice of his company 
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in charging — sales cost to operating 
expenses as being a proper expenditure in 
stimulating the consumption of power, there- 
by lessening the per unit cost of service to 


7 


the public and preventing increases in rates 
which, he says, could not otherwise have been 
avoided in the face of rising costs entering 
into production and distribution of electricity. 


Pennsylvania 


Waste Is Charged in Rapid 
Transit Report 


r. Milo R. Maltbie, utilities’ consultant, 

in a special report on expenditures by 
the Philadelphia Rapid Transit Company, ac- 
cording to the Philadelphia Evening Public 
Ledger, charges gross extravagance during 
the five years ending June 30, 1928. The re- 
port was made to City Controller Hadley 
on March 4th. 

During the past year, it is reported, the 
Philadelphia Rapid Transit Company spent 
$6,018,618, including the Mitten Management 
fee of 4 per cent. Dr. Maltbie asserts that 
it is emphatically evident that the services of 
Mitten Management have not enabled the 
P. R. T. to dispense with a full and well- 
paid staff of general officers. He questions 
the wisdom or economy in paying such a 
management fee if the company is also to 
maintain a complete staff of officers and a 
growing payroll. 


Scranton Electric Rates 
to Be Probed 


HE Public Service Commission on March 

12th instituted an investigation upon its 
own motion into the rates of the Scranton 
Electric Company. Coincident with this 
action, the Commission announced that it 
was conducting a thorough examination of 
all electric rates throughout the state. 

The Commission contends that the Scran- 
ton Company’s rates are unfair, unjustified, 
unreasonable, and unjustly discriminatory. 
It is further averred that these rates yield 
an unreasonable and excessive return upon 
the fair value of the property. The company 
is given twenty days in which to file an 
answer. 

The Scranton Electric company distributes 
current in Scranton and a large number of 
other communities in that part of the state. 
The present rates were put into effect on 
August 1, 1928. 





The Latest Utility Rulings 


Catirorn1A Commission: Re Falconer. 
Application of a motor carrier for authority 
to transport passengers for three months 
was granted subject to certain conditions. 
The Commission stated that it was adverse 
to granting a certificate for a limited period 
of time to aid in a development plan which 
may or may not turn out successfully where 
such certificate might be used as a means of 
inducing investment through claims that per- 
—— and adequate transportation is avail- 
able. 


Catirorn1iA ComMIssion: Re Automobile 
Ferry Company. An automobile ferry com- 
pany was authorized to operate between San 
Diego and Coronado notwithstanding exist- 
ing service. The Commission held that the 
protection of a utility which has allowed its 
service to run down until competition knocks 
at the door is not conducive to good service 
and to the public interest. It was said to 
be incumbent upon every utility to keep 
abreast with public needs regardless of 
whether there was competition facing it or 
not. Two Commissioners dissented. 


Inttnots Commission: Re Southeastern 
Illinois Gas Company. A utility was au- 
thorized to construct and operate a gas sys- 
tem furnishing butane, which is a by-product 
of the manufacture of gas from natural gas. 
This is the first known general utilization 
of this product for utility purposes, at least 
in Illinois. 


InpIANA CoMMIssiIon: Re Chicago, South 
Shore & South Bend Railroad Company. 
Security issues were authorized. Non-par 
preferred stock was not classed as common 
stock for purposes of Commission tax on 
such securities. 


InpIANA Commission: Northern Indiana 
Telephone Company v. Commercial Tele- 
phone Company. A toll dispute between two 
telephone companies was settled by permit- 
ting both utilities to allow toll calls over 
their own facilities or to divide such busi- 
ness between them on the basis of allowing 
25 per cent of the tolls to the originating 
utility. 
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InpIANA Commission: Re Northwestern 
Indiana Telephone Company. A petition for 
increased telephone rates in Hobart, Indiana, 
was modified. The Commission disapproved 
of the accounting practices of the utility, 
especially with regard to the treatment of 
depreciation funds. 


InpIANA Commission: Re Indiana Serv- 
ice Corporation. A petition of a utility for 
rate adjustments for electric service was ap- 
proved with the exception of a coal clause 
which was eliminated on the ground that the 
Commission had no power to confer author- 
ity for increased rates contingent upon some 
future happening such as fluctuation of the 
price of coal. [Reviewed in this issue.] 


IpaHo Commission: Re McCall Light & 


Power Company. A utility was ordered to 
improve service; a similar order was given 
to the Smith Telephone Co. and the Idaho 
Improvement Co., a water utility. 


Kentucky Court or Appears: Russell v. 
Kentucky Utilities Company. A street rail- 
way company was permitted by virtue of an 
agreement with the city of Paducah to 
amend its original franchise so as to sub- 
stitute motor busses for street car service. 


Marne Commission: Public Utilities Com- 
mission v. Gould Electric Company (Maine 
Public Service Company.) The Commission 
modified the utility’s rates so as to produce 
a calculated return of slightly less than 7 per 
cent on a valuation finding of $440,000. 


Montana Commission: Re Lewiston- 
Great Falls Motor Transportation. A cer- 
tificate of the Pioneer Transportation Com- 
pany was revoked because of the failure of 
the motor utility to continue all-year service. 
The plea that roads were impassable was held 
to be immaterial. 


NesrasKA ComMMIssIOn: Re Central West 
Public Service Company. The Commission 
refused to authorize securities of a utility 
to be used to raise funds on non-utility prop- 
erty, to wit, an ice house. [Reviewed in this 
issue.] 


New Jersey Commission: Re Rockland 
Electric Company. The Board decided that 
it has jurisdiction to grant the application of 
an electric company for the right to exer- 
cise the power of eminent domain and lands 
for the use of high tension transmission lines 
incidental to its distribution service. 


New Jersey Supreme Court: Weehaw- 
ken v. Board of Public Utility Commission- 
ers. Where the Board merely permitted an 
application for increased rates filed by the 
utility to become effective, there was no 
action by the Board reviewable by writ of 
certiorari. 


New York Commission: Re United Trac- 
tion Company. The Commission ordered the 
transfer of capital stock of the United Trac- 
tion Company operating electric railways in 
Albany County to the Associated Gas & 
Electric Company to be rescinded upon a 
finding that, after becoming affiliated, con- 
tracts were made by the operating company 
with other subsidiaries owned by the Asso- 
ciated Gas & Electric Company of more than 
10 per cent of the capital stock of an operat- 
ing utility was contrary to law, and “void 
and of no effect whatever.” 


Oxto Supreme Court: New York Central 
v. Public Service Commission. A steam rail- 
road company operating a motor trucking 
business or bus business on the public high- 
ways of Ohio was held to be a motor trans- 
portation company within the jurisdiction of 
the Public Utilities Commission so as to re- 
quire a certificate of convenience and neces- 
sity for operation. 


OxtaHoMA Commission: Re Slick Gas 
Company. A gas utility was authorized to 
abandon service in the town of Slick after 
April 1, 1930, as a result of a decline in 
the population and a consequent loss in 
revenue. 


PENNSYLVANIA CoMMISSION: Pennsylvania 
Railroad v. Robinson. A motor carrier of 
freight operating under a contract with an 
association composed of shippers was di- 
rected to discontinue such service in the 
absence of a certificate issued by the Com- 
mission because of the fictitious nature of 
the relationship. 


SoutH Dakota Commission: Re Dakota 
Central Telephone Company. Rate increases 
were allowed at Britton, Hecla, and Veblen 
(S. D.) telephone exchanges. 


Wisconsin) COMMISSION: Nelson v. 
Stoughton. A petition by eight citizens re- 
questing that the municipal electric plant at 
Stoughton be ordered to extend lines for 
service to them was denied in view of the 
existing adequate service rendered by the 
Wisconsin Power & Light Company in the 
territory affected. 


Wisconsin Commission: Re Milwaukee 
Electric Light & Railway Company. An ap- 
plication for the installation of one-man 
street cars in the city of Milwaukee was 
approved over the objection of the city. 


Wyominc Commission: Re Rate Struc- 
tures of Steam Raiiroads. This was an en- 
deavor to harmonize conflicting freight rate 
schedules of steam railroads under the Wy- 
oming Public Service Act to co-operate with 
the Interstate Commerce Commission. 
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The Utilities and the Public 





The New York Investigating Commission Makes 
Its Report 


ow that the political fog has 
N blown away from the inves- 

tigation of the New York 
Commission and both the majority 
and minority members of Governor 
Roosevelt’s investigating commission 
have filed their reports and the solons 
at Albany have settled down to the 
serious work of framing legislation 
to revise the New York Public Serv- 
ice Commission law, we can at last 
analyze the recommendations of both 
factions without partisan pressure. 

It was unfortunate that the politi- 
cal element has been injected so per- 
sistently into the deliberations of a 
body engaged in such important and 
constructive work, but that was in- 
evitable under the circumstances and 
probably did little real harm. The in- 
vestigation commission accomplished 
a great deal. From its findings and 
recommendations will grow regula- 
tory legislation not only in New York 
state but throughout the Nation. The 
1907 New. York law fathered by Gov- 
ernor Hughes, now Chief Justice of 
the United States, has served as a 
pattern for other states. Experience 
has revealed some defects and insuf- 
ficiencies in that law and now, in 
1930, the Empire State still promises 
to point the way in public utility reg- 
ulation. 

Although in excess of a thousand 
major and minor revisions of the 
1907 law were suggested, there were 
four salient points that are of national 


interest and concerning which much 
real data were collected and recom- 
mendations deserving serious consid- 
erations were proposed. 

The first and chief point was the 
ancient problem of valuation. Testi- 
mony taken at the hearing revealed 
this as the sorest spot in Commission 
regulation. It has ever been a long 
drawn out, expensive, and messy pro- 
ceeding, and the result is usually an 
arbitrary compromise figure, or, as 
Father John A. Ryan says, “a guess 
based on guesses.” 

The majority recommends that the 
Commission be authorized to enter 
into voluntary contractual agreements 
with the utility companies whereby 
the initial valuation shall be used as 
the rate base for a period up to ten 
years with adjustments for additions 
made during the period of the con- 
tract. At the end of the period, the 
valuation would be revised and a new 
agreement executed. The valuations 
are to be made “according to the fac- 
tors prescribed by the law of the 
land.” 

The minority recommends legisla- 
tion that would “freeze” the rate base 
of public utilities according to the 
same factors of value recognized by 
the majority’s plan, but the rate base 
would then remain unchanged except 
for additions to plant regardless of 
price fluctuations. Some doubt has 
been expressed as to the constitution- 
ality of this proposal. This embraces 
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the main features of the celebrated 
“Bauer plan” described by its author 
in this issue. 

The second point of national inter- 
est brought out was the question of 
whether the Public Service Commis- 
sion should function as a quasi-judi- 
cial body or, as Governor Roosevelt 
suggests, strictly as an administrative 
body to “protect the interest of the 
public.” By the “public” the Gov- 
ernor presumably means the ratepay- 
ers. Both majority and minority ap- 
peared to agree that one remedy for 
this problem was the appointment of 
a People’s Counsel. 

A third point was made about the 
interference of Federal district courts 
in utility litigation before the state 
courts have an opportunity tc pass on 
it. While there is little the state can 
do about this, both sides agreed that 
the state should do all it could and 
that congressional legislation should 
be sought to restrict Federal courts 
from taking jurisdiction until state 
remedies have been exhausted. 

A final point was made about hold- 
ing companies. Both factions recom- 


mended legislation extending the ju- 
risdiction over holding or “affiliated” 
companies. Such companies were de- 
fined in the majority report. There 
seems little doubt but that legislation 
of this nature will soon be enacted 
at Albany. 

There were other points of local 
and national interest. The majority 
on the whole seems to be of the opin- 
ion that the Public Service Commis- 
sion law has become somewhat obso- 
lete and simply needs to be brought 
up to date. The tone of the minority 
report would seem to indicate that 
Commission regulation has failed but 
ought to be given a last chance before 
abandoning it in favor of government 
operation, which is encouraged as a 
substitute and probable successor to 
the present set-up of utility operation. 

In any event, as Mr. W. M. Kip- 
linger in the New York Times says, 
“New York is doing a job of think- 
ing for the whole Nation.” The out- 
come of these reports promises to 
have a lasting effect upon the future 
of utility regulation throughout the 
land. 


e 
A Holding Company Is Not Engaged in “Doing Business” 


HE Missouri Commission has 

squelched a move by the city of 
St. Louis to dismiss an application of 
the Utilities Power & Light Corpora- 
tion, a holding company, for author- 
ity to acquire in excess of 10 per cent 
of the capital stock of a Missouri 
utility. The city had contended that 
the applicant, being a Virginia corpo- 
ration, could not do business within 
the state without securing a license 
from the Missouri Secretary of State. 


The Commission, while admitting 
that such was the law, ruled that the 
law was not applicable to the situation 
involved because the mere purchase of 
utility stock by a holding company did 
not constitute “doing business” with- 
in the meaning of the act. The Com- 
mission, in granting the application, 
pointed out that the transfer of the 
stock could have no effect on public 
interest in view of its own superior 
jurisdiction over the subsidiary. 
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Columbus Gas Ordinance Case Is Continued 


HE Ohio Commission has re- 

fused for the present to entertain 
a complaint by the Columbus Gas & 
Fuel Company against the validity of 
an ordinance of the city of Columbus 
to regulate the rates for natural gas 
in that city. The ordinance is known 
as the “48-cent ordinance” and has 
received the approval of the people of 
Columbus at the polls. The utility 
appealed from its enforcement on 
grounds that it was unjust and con- 
fiscatory. 

The reason for the Commission’s 
refusal to take any action was because 
the utility had previously appealed to 
the Federal district court against the 
validity of a former 65-cent ordi- 
nance. The Federal court held that 
ordinance to be invalid because of the 
failure of the voters to pass upon it 
according to Ohio law. The city ap- 
pealed to the United States Circuit 
Court of Appeals from this decision 
and the appeal is still pending. The 


Commission in its opinion stated: 


“In the complaint of the Columbus 
Gas & Fuel Company v. the City of 
Columbus, filed in the District Court, 
April 29, 1925, and still pending in 
the United States Circuit Court of 
Appeals, the company in invoking the 
jurisdiction of the Federal court, set 
out at great length its reasons why 
the Public Utilities Commission of 
Ohio is not a suitable tribunal for the 
determination of the questions pre- 
sented in that complaint. 

“The reasons were so numerous 
that it required two full printed pages 
of the record (pages 133, 134, 135) 
to enumerate them. See transcript 
of case No. 5623 in the United States 
Circuit Court. The reasons still 
have weight.” 


The Commission said that, as much 
as it wished to facilitate the hearing, 
it was convinced that it would be bet- 
ter to continue the case until the Fed- 
eral appeal was disposed of. The mo- 
tion of the city for a continuance was 
sustained. 


e 


Utilities’ Bonds Are Not Permitted for Financing an 
Ice House 


SE Bes Nebraska Commission has de- 
cided that a public utility com- 
pany should not be permitted to issue 
bonds to reimburse it for the expenses 
made for non-utility property where 
they might burden the utility’s prop- 
erty. This decision was made upon 
an application of the Central West 
Public Service Company of Nebraska 
for authority to pledge its first mort- 
gage bonds on the acquisition of cer- 
tain ice house properties which were 
admittedly non-utility in character. 
The Commission pointed out that 
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the ice plant was not connected with 
the utility’s property and was not aux- 
iliary to them or so constructed as 
to utilize the by-products of any of 
the utility’s operations. 

Authority was refused because the 
Commission said that if the applica- 
tion were granted the bonds might be- 
come a burden on the company’s prop- 
erty or might hinder the utility’s serv- 
ice since they would be a lien on the 
utility property as well as the non- 
utility property. Other security is- © 
sues requested were authorized. 
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Coal Clause Eliminated from Electric 
Rate Schedule 


HE Indiana Commission in a re- 

cent petition of the Indiana Serv- 
ice Corporation to establish new rates 
in the towns of Geneva and Berne, 
Indiana, vetoed a proposal to include 
a so-called “coal clause” in the tariffs 
of the utility. The opinion of the 
Commission stated: 


“While it is quite likely that the 
power rates on large quantities as 
shown in the tariffs are more or less 
related to the coal consumption, it 
would appear that the Commission is 
without power to confer authority 
for increasing rates contingent upon 
some future happening, and that it 


would be necessary for the Commis- 
sion to determine whether or not the 
price of coal had increased or de- 
creased. Therefore, it makes little 
or no difference whether the coal 
clauses are placed in the tariff or not, 
for the reason that it would be nec- 
essary for the Commission either on 
petition of the consumer or the util- 
ity, to ascertain the prevailing price 
of coal before allowing an increase 
or reduction in rates, on the theory 
that no increase in rates can be al- 
lowed without a public hearing.” 


This may possibly serve as an im- 
portant precedent in future similar 
proceedings. 


Ice Business Declared a Public Utility 


in Arkansas 


o iw Supreme Court of Arkansas 
has sustained the constitutional- 
ity of a law enacted in 1929 by the 
legislature of that state declaring the 
ice business to be a public utility and 
placing it under the jurisdiction of 
the Railroad Commission. The de- 
cision, however, held invalid those 
portions of the act which forbid the 
Commission to issue a certificate of 
convenience and necessity to an ice 
manufacturer to do business in any 
territory where existing facilities 
were sufficient. 

The court held that the invalid sec- 
tions of the act violated sections of 
the state Constitution safeguarding 
the rights to citizens to acquire and 
enjoy any right, privilege, or immu- 
nity upon equal terms with all other 
citizens as well as a section prohibit- 
ing monopolies and perpetuities. The 


court acknowledged the arguments in 
favor of an economic policy of regu- 
lated public monopolies but stated : 


“This may be a sound economical 
policy, but we cannot consider the 
expediency of these provisions, for 
the question for our determination is 
not that of policy, but of power. In 
our opinion, these provisions run 
counter to the genius and policy of 
our organic law, because the virtual 
effect of the provisions in the statute 
adverted to is the creation of mo- 
nopolies, which are abhorrent to the 
principles of common law and which 
are expressly inhibited by the fram- 
ers of our Constitution.” 


And so it appears that unless the 
state Constitution is changed, Arkan- 
sas will remain in the small group of 
states whose policy affirms the ques- 
tionable aphorism that “competition 
is the life of trade.” 
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NEBRASKA STATE RAILWAY COMMISSION 


Re Lincoln Telephone & Telegraph 
Company 


[Application No. 7886.] 


Service — Discontinuance — Duplication of facilities — Lack of franchises. 
A telephone company which had been rendering service without a fran- 
chise for twenty years. to a small group of subscribers located in a terri- 
tory served by a competing utility was refused authority to discontinue 
such service on the grounds of duplication of service, and it was obliged 
to relocate its lines, where it appeared that both a franchise and a sub- 
stitute line routeing could be secured without serious difficulty. 


[November 30, 1929.] 


Aree of a telephone company for authority to dis- 
continue certain service extensions; denied. 


APPEARANCES: L. P. Young, Dis- 
trict Manager, Hastings, and J. P. 
Lahr, Manager, Hastings, for the ap- 
plicant; R. L. McMullen, Doniphan; 
H. G. Heintz, Doniphan; F.. C. 
Glazier, Doniphan; Archie Haggard, 
Doniphan; and Henry Marquardt, 
Doniphan, for the protestants. 


Curtiss, Chairman: This appli- 
cation is presented by the Lincoln 
Telephone & Telegraph Company for 
authority to discontinue what is 
known as its No. HA-39 line, which 
serves five business subscribers in the 
town of Doniphan through the 
medium of a circuit which terminates 
in applicant’s Hansen office. 

Protest to the granting of the re- 
quest having been made, hearing 
upon the application was held at 
Doniphan on October 21, 1929, the 
above noted appearances being 
made. 


P.U.R.1930B.—8. 


The facts are not in dispute. For 
approximately twenty years applicant 
has had this line running into Doni- 
phan from its Hansen switchboard, 
serving always a very limited number 
of business subscribers in Doniphan. 
The service carried with it the privi- 
lege of free service to Hastings, which 
was enjoyed by all subscribers of the 
Hansen exchange. Of recent date 
semi-automatic switchboard equip- 
ment has been installed at Hansen, 
and Doniphan service has been 
changed from magneto to common 
battery, but free exchange of service 
with Hastings is still enjoyed. Other 
than these five subscribers, no Doni- 
phan telephone users are served by 
applicant. 

The Hamilton County Farmers 
Telephone Company maintains an 
exchange in Doniphan, serving a 
large number of local residents, in- 
cluding the five subscribers of appli- 
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cant. Farm subscribers to the north- 
east, east, and southeast of Doniphan 
are also served by the Hamilton Coun- 
ty company through its Doniphan 
switchboard. Farm subscribers to 
the northwest, west, and southwest 
of Doniphan are served by appli- 
cant through its Hansen switch- 
board. 

Applicant points to this so-called 
duplication of service in Doniphan as 
one of the reasons justifying its with- 
drawal from this particular territory. 
It also points out that it owns no pole 
line in Doniphan and holds no fran- 
chise rights to construct pole line 
within the corporate limits of the 
town. Furthermore, it states that for 


many years, in serving these five sub- 
scribers, it has used toll poles of the 
Northwestern Bell Telephone Com- 
pany in carrying the necessary wires 


from its own pole line adjacent to 
Doniphan, into and within the cor- 
porate limits of the town; that on 
May 9th, last, it was notified by 
Northwestern Bell representatives 
that a relocation of the Bell toll line 
through Doniphan involved the aban- 
donment by the Bell Company of 
these particular poles; that subsequent 
thereto, these particular poles were 
sold to the Hamilton County Com- 
pany; that applicant has made every 
effort to secure attachment privileges 
from the Hamilton County Company 
for the use of poles within Doniphan, 
but that such application has been de- 
nied by the Hamilton County Com- 
pany, which stated that “better tele- 
phone service can be rendered by hav- 
ing but one local service in the com- 
munity.” 

Accordingly, applicant, if it is to 
continue to serve these subscribers, 


must construct certain additional 
limited pole line, largely within the 
corporate limits of Doniphan, and 
must secure from town authorities, 
the necessary franchise rights. This 
it does not desire to do, recogniz- 
ing the impropriety of what it calls 
duplicate service in the same com- 
munity. 

Protestants allege that in so far as 
the service itself is concerned, it is 
not a duplicate service. They point 
out that the service which they secure 
from applicant is entirely a different 
service than the service which they 
secure from the Hamilton County 
Company. Quite naturally the 
Hamilton County exchange is used 
in making local calls, either urban, 
or to rural subscribers served by this 
company. Service of applicant is 
utilized by protestants in calling 
farmers served by applicant in Doni- 
phan trade territory; also, in business 
calls to Hastings. Protestants in- 
sisted that Hastings service was of 
tremendous importance to them; that 
because of this service arrangement 
which has been in existence for a 
period of approximately twenty years, 
business relations between Doniphan 
and Hastings have been built up 
which will be demoralized if the serv- 
ice is to be now discontinued. They 
also pointed out that toll calls to 
Hastings would of necessity be routed 
through Grand Island; that accord- 
ingly, in their opinion, they would be 
slow and unsatisfactory because of 
circuitous routeing. Protestants in- 
sisted that they were making an active 
effort to police the use of service, 
that the same might not be abused 
by nonsubscribers not entitled to it. 
Applicant representatives agreed that 
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this was being done, and offered no 
complaint respecting this matter. It 
was also stated by applicant repre- 
sentatives that this service had always 
been furnished to all persons in Doni- 
phan who requested it. 

The fact that the number of users 
over a period of many years has al- 
ways been small, indicates that the 
future demand, if the service be con- 
tinued, will probably in nowise em- 
barrass applicant by lack of necessary 
facilities; also, that the local com- 
petition such as it is between appli- 
cant and Hamilton County Company, 
will be relatively unimportant. 

The Commission concludes that 
equities demand a denial of the re- 
quest. Applicant apparently recog- 
nized a right of these subscribers to 
a continuation of a service which they 
had enjoyed for twenty years, when 
it made request of the Hamilton 
County Company for the use of their 
poles in Doniphan, whereby such serv- 
ice might be continued. The con- 
ditions which confront applicant, as 
a result of this denial, do not seem to 
justify the granting of the request. 
The placing of a few poles will be 
necessary. The securing of a fran- 
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chise, under the existing circum- 
stances, will probably not be difficult. 
The Hamilton County Company can 
obviate this necessary procedure on 
the part of applicant and avoid the 
granting of a franchise to a com- 
peting company by permitting appli- 
cant, for a reasonable charge, to use 
the few poles necessary in Doniphan. 
The competition complained of by the 
Hamilton County Company is not a 
new thing. Neither is it of such pro- 
portions as to occasion any alarm, 
especially having in mind the fact that 
each of the five subscribers of appli- 
cant is a subscriber also of the Hamil- 
ton County Company. 

Under the circumstances, the Com- 
mission concludes that the application 
should be denied. 


ORDER 


It is therefore ordered by the 
Nebraska State Railway Commission 
that the request of Lincoln Telephone 
& Telegraph Company for authority 
to discontinue its Line No. HA-39, 
extending from Hastings to Doni- 
phan, be, and the same is hereby 
denied. 





NORTH DAKOTA DISTRICT COURT, SECOND JUDICIAL DISTRICT 


Re First Farmers Telephone Association 
of Lansford 


Constitutional law — Property rights 





Municipal powers. 


1. A municipality has a constitutional right to say finally who shall use 
its streets and alleys for telephone purposes, p. 118. 
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NORTH DAKOTA DISTRICT COURT 


Franchises — Operation after expiration — Requirements of notice. 


2. A city which has permitted a telephone utility to continue to operate 
after the expiration of its franchise may not oust the company until it 
does some affirmative act showing a decision to terminate such a condition 
and gives a reasonable notice to the company to quit the locality, p. 118. 


Certificates — Evidence of necessity — Competitive franchise. 
3. The mere issuance by a city, which has permitted a telephone company 
to continue its operation after the expiration of its franchise, of a new 
franchise to a competitive company is not sufficient to show any need of 
another system where the city has not taken some positive act to-put an 
end to the operations of the first company, p. 118. 


Monopoly and competition — Jurisdiction of the Commission — Operation after 
expiration. 
4. The Commission has no authority to issue a certificate to a telephone 
company to do business in a city which has permitted another company to 
continue to operate after the expiration of its franchise, and has taken no 
positive step to abrogate such hold-over operations, where such operations 
are sufficient to meet the needs of the city, p. 118. 


Public utilities — Charters — Commission jurisdiction. 
5. The Railroad Board may properly refuse to pass upon the implied 
powers of a telephone company delegated to it by authority of its corporate 
charter, p. 119. 


Certificates of convenience and necessity — Condition — Franchises. 
6. The validity of a franchise possessed by an applicant for a certificate 
to operate a telephone utility is immaterial where the law does not re- 
quire the issuance of such certificate to be conditioned upon the acquisi- 
tion of a valid franchise, p. 119. 


Injunction — Powers of Commission — Operation after franchise expiration. 
7. A Railroad Commission has no jurisdiction to issue an order restrain- 
ing a telephone company, which has been operating after the expiration 
of its franchise with the implied permission of the city, from further opera- 
tions, where the law limits the power of the Commission to issue such 
restraining order to utilities operating under franchises granted subsequent 
to a certain date or commencing operation since such date, p. 119. 


Monopoly and competition — Operations after expiration of franchise — Tele- 
phones. 


8. An order of the Railroad Commission refusing the holder of a newly 
issued franchise authority to operate a telephone utility in a city, where 
another company is still permitted to operate after the expiration of its 
franchise because of adequacy of such existing service, does not prevent 
such applicant from making a new application at a later date should the 
city oust the existing utility, p. 119. 


[November 21, 1929.] 
Ao from an order of the Railroad Commission refus- 


ing to award a certificate of public convenience and neces- 
sity to a telephone utility; order of the Commission approved. 
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Grimson, J.: This comes before 

the court upon an appeal from the 
order of the Board of Railroad Com- 
missioners. The First Farmers Tele- 
phone Association applied for a cer- 
tificate of public convenience and 
necessity to operate and maintain a 
telephone system in the city of Lans- 
ford. Shortly afterwards they also 
petitioned the Board of Railroad 
Commissioners for an order restrain- 
ing the Northwestern Bell Telephone 
Company from operating a telephone 
system in Lansford. Thereafter the 
, Northwestern Bell Telephone Com- 
pany applied for a certificate of con- 
venience and necessity to construct 
and maintain a telephone exchange in 
Lansford. All three petitions were 
docketed and later by consent a joint 
hearing was had upon all petitions and 
upon said hearing the Railroad Com- 
mission entered its order denying both 
applications of First Farmers Tele- 
phone Company but granting the ap- 
plication of the Northwestern Bell 
Telephone Company for a certificate 
of public convenience and necessity 
conditioned upon their obtaining a 
franchise from the city of Lansford. 
From that order this appeal was 
taken. 

Under the law 4609c34 to 4609c36, 
inclusive, the district court on such 
appeal inquires into the lawfulness of 
the decision or final order made and 
determines the same on the record of 
the Commission as certified to it. 
State v. Great Northern R. Co. 
(1928) 56 N. D. 822, P.U.R.1928E, 
111, 219 N. W. 295; North Dakota 
State Highway Commission v. Great 
Northern R. Co. (1924) 51 N. D. 
680, P.U.R.1925B, 697, 200 N. W. 
796; State ex rel. Hughes v. Milhol- 
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lan (1923) 50 N. D. 184, 195 N. W. 
292. 


The main question before the 
Board of Railroad Commissioners 
was whether or not the evidence be- 
fore it showed that the First Farmers 
Telephone Association was entitled to 
a certificate of public convenience and 
necessity. The evidence showed that 
said association was a farmers tele- 
phone company which had, up to that 
time, been engaged in furnishing tele- 
phone service to farmers in the vicin- 
ity of Lansford; that the Northwest- 
ern Bell Telephone Company had an 
exchange in Lansford, furnished 
service to the people of Lansford 
and had arrangement with the 
First Farmers Telephone Association 
whereby they connected with said 
system at the city limits of Lansford. 
The evidence further showed that the 
service furnished by the Northwest- 
ern Bell in Lansford for at least the 
last year and a half before the hear- 
ing was satisfactory but it is argued 
in behalf of the First Farmers appli- 
cation that the Northwestern Bell had 
no franchise and that the facts showed 
they did not. Apparently their pred- 
ecessor, the Northern Telephone Com- 
pany, had had such a franchise and 
presumably such franchise was trans- 
ferred to the Northwestern Bell 
Telephone Company but it was con- 
ceded by both sides that such fran- 
chise had expired. The application 
had been made by the Northwestern 
Bell for a franchise to the city coun- 
cil of Lansford but apparently no ac- 
tion had been taken thereon. Instead 
the city council had issued a franchise 
to the First Farmers Telephone As- 
sociation. The city, however, as far 
as the record showed, had taken no 
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further action to oust the Northwest- 
ern Bell. It had allowed said com- 
pany to continue in operation for 
several years since the expiration of 
the franchise. It had used the tele- 
phone service of said company and 
was using it at the time of the hear- 
ing. It had served no notice upon the 
telephone company, as far as the 
record shows, that it desired said com- 
pany to remove its system from Lans- 
ford. It made no appearance upon 
this hearing, although it had been 
served with notice thereof. 

(1, 2] Under the Constitution, the 
city of Lansford is the one who has 
the right to finally say who shall use 
its streets and alleys for telephone 
purposes. Originally it apparently 
gave that right to the predecessor of 
the Northwestern Bell. Under that 


right the said company had built up 
its telephone system, has considerable 
property in the city and has been giv- 


ing service. It‘had been allowed by 
the city to conduct such service after 
* the expiration of the franchise. Under 
such circumstances it seems to this 
court that the Northwestern Bell 
Telephone Company has been allowed 
to continue under an implied consent 
and agreement ; that to terminate such 
condition a reasonable notice is neces- 
sary on the part of the city to the 
telephone company and some affirm- 
ative act taken by the city to show the 
decision to terminate such implied 
agreement and to oust the telephone 
company. This seems, to the court, 
to be the more reasonable and equi- 
table rule. See Hill v. Elizabeth City 
(1924) 298 Fed. 67; Cedar Rapids 
Water Co. v. Cedar Rapids (1902) 
118 Iowa, 234, 91 N. W. 1081; 
Doherty & Co. v. Toledo R. & Light 


Co. (1918) 254 Fed. 597, P.U.R. 
1919C, 230; Toledo v. Toledo R. & 
Light Co. (1919) 259 Fed. 450; 
Louisville v. Louisville Home Teleph. 
Co. (1922) 279 Fed. 949; Denver v. 
Denver Union Water Co. (1918) 246 
U. S. 178, 62 L. ed. 649, P.U.R. 
1918C, 640, 38 Sup. Ct. Rep. 278; 
Detroit United R. Co. v. Detroit 
(1919) 248 U. S. 429, 63 L. ed. 341, 
P.U.R.1919A, 929, 39 Sup. Ct. Rep. 
151. 

[8, 4] Counsel for the First Farm- 
ers Telephone Company argues that 
because the Northwestern Bell has no 
franchise it should be considered as 
trespasser and considered as if al- 
ready removed and absent from 
the city. As above indicated, the 
court cannot hold that it is a tres- 
passer and certainly cannot see how 
it can be considered as not in the city. 
It is there and furnishing service. As 
long as that condition actually exists 
there seems no occasion for another 
telephone company to go in there. 
The mere fact that the city has given 
a franchise to the First Farmers is 
not sufficient to show any need of an- 
other system. There must be some 
positive act taken by the city to abro- 
gate the condition that now exists be- 
tween the city and Northwestern Bell 
to show that they will not allow them 
to continue business any further, to 
show that system will not continue 
much longer and that, therefore, there 
is a necessity for another system to 
enter. The whole purpose of the law 
requiring the certificate of con- 
venience and necessity as well as of § 
4812a10 Supplement C. L. 1913 is to 
prevent duplication. As long, there- 
fore, as there is one complete system 
operating in Lansford and as long as 
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the city has taken no further action in 
the matter to terminate the services of 
that system, there is no need of an- 
other system. We have to look at 
the facts as they are in the record and 
cannot speculate or imagine things 
that do not exist. Until, therefore, 
the city takes some further action 
there is nothing that the Board of 
Railroad Commissioners could do ex- 
cept what they did, namely: to refuse 
a certificate of convenience and neces- 
sity to the First Farmers Telephone 
Association. 

[5] Counsel for the Northwestern 
Bell raises some legal objections to 
the charter of the First Farmers Tele- 
phone Company and its authority 
thereunder. The Railroad Board 
rightly refused to pass upon that mat- 
ter and as it decided the question upon 
its merits there is no need to consider 
that objection. This court is, how- 
ever, under the impression that under 
the doctrine of implied powers the 
charter of the First Farmers Tele- 
phone Company is broad enough to 
allow them to operate this exchange, 
if necessary. 

[6] Likewise, the matter of wheth- 
er the Farmers Telephone Association 
had a valid franchise from the city of 
Lansford, at the time of the hearing, 
becomes immaterial. If they are en- 
titled to a certificate of convenience 
and necessity the law allows that to 
be conditioned upon their acquiring a 
franchise if they do not already have 
one. 

[7, 8] With regard to the applica- 
tion of the First Farmers Telephone 
Company for an order restraining the 
Northwestern Bell from operating, 
this court is of the opinion that the 
Railroad Commission correctly ad- 


judged it had no jurisdiction. Such 
an order can be granted by the Board 
only upon conditions expressed in the 
chapter 235 of 1927 Session Laws. 
Those conditions have been construed 
in the case of Olson v. Erickson 
(1928) 56 N. D. 468, P.U.R.1928D, 
300, 217 N. W. 841. Considering 
that chapter and this decision of the 
supreme court, this court is of the 
opinion that the Northwestern Bell 
Telephone Company does not come 
under the conditions allowing the 
Board to issue such an order to re- 
strain it. Such conditions are either 
it is operating under a franchise 
granted since July 1, 1927, or that it 
was operating under franchise grant- 
ed before that time but under which 
they had either not begun operations 
for a year after it was granted or had 
ceased operation and been suspended 
for more than a year. Here the 
Northwestern Bell was operating 
under an expired franchise at the 
sufferance of the city. It had never 
suspended operations. Clearly, there- 
fore, it does not come under the pro- 
visions of that chapter and the Board 
of Railroad Commissioners correctly 
decided it had no jurisdiction to issue 
such order. 

Then remains the application of the 
Northwestern Bell Telephone Com- 
pany for a certificate of necessity and 
convenience. This has become more 
or less of a moot question. Under 
Chapter 235 of 1927 Session Laws 
it did not require such a certificate 
unless it got a new franchise. Chap- 
ter 198 of 1929 Session Laws amends 
Chapter 235 by adding a clause that 
such a certificate is not required 
where the company has not suspended 
operation and the franchise merely 


119 





NORTH DAKOTA DISTRICT COURT 


replaces or renews an expiring or ex- 
pired franchise. Under the law as 
it was, the Northwestern Bell did not 
need a certificate unless it got a new 
franchise. Under the law, as it now 
is, it does not even need it then. Upon 
the record, however, before the Board 
of Railway Commissioners and upon 
conditions as they existed at that time 
then certainly if the city of Lansford 
granted a franchise to the Northwest- 
ern Bell, they needed a certificate of 
convenience and necessity and upon 
the evidence before the Board their 
. decision to issue such a certificate 
conditioned upon the Northwestern 
Bell obtaining a franchise was correct. 

This court does not mean to imply 
that it is necessary that the North- 
western Bell be absolutely removed 
from the city before a certificate may 
be issued to the First Farmers Tele- 
phone Association but it does believe 
that some affirmative action is neces- 
sary upon the part of the city to show, 
not only that it has granted a fran- 
chise to the farmers, but, that it has 
stopped the relations existing between 
it and the Northwestern Bell and ac- 
tively terminated the implied license 
granted the company by permission 
to remain. It is a matter primarily 


for the decision of the city of Lans- 
ford, a right guaranteed them by the 
Constitution. All that the Board of 
Railroad Commissioners can do is to 
pass upon the necessity for a system 
to enter a given place and as long as 
there is one complete system operat- 
ing satisfactorily and obeying the 
order of the Board of Railroad Com- 
missioners there seems no need and 
the Board of Railroad Commissioners 
can go no further than to inquire into 
that one question. 

This does not prevent the First 
Farmers Telephone Association from 
making a new application for a cer- 
tificate of convenience and necessity 
if the city of Lansford takes definite 
steps to terminate the services of the 
Northwestern Bell Telephone Com- 
pany, and when it becomes certain that 
said telephone company can not oper- 
ate its exchange system there. This 
decision is without prejudice to a new 
application in the event such showing 
can be made. 

The order of the Railroad Commis- 
sion will, therefore, be affirmed and 
the attorneys for the Northwestern 
Bell Telephone Company may draw 
up the necessary papers in accordance 
herewith. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 
STATE DIVISION, PUBLIC SERVICE COMMISSION 


Re Westchester Electric Railroad 


Company et al. 


[Case No. 5803.] 


Leases — Commission approval — Railroads. 
1. The Commission cannot approve a lease which covers a railroad route 
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for which the Commission has given no certificate of convenience and 
necessity, and may not ever do so, p. 123. 

Monopoly and competition — Railroads — Commission approval. 
2. The Commission approved a voluntary settlement of two rival railroads 
of vexatious question involving the convenience of travelers of both trans- 
portation agencies and arranged for an interchange of transfers in a cer- 
tain city giving an added convenience to the travelers of each line, but 
the Commission refused to foreclose itself from the possibility of action 
in the approval of any extension of the route which the circumstances aris- 
ing in the years covered by the agreement might warrant, p. 124. 

Leases — Waiver of notice by stockholders — Railroads. 
3. The unanimous consent and waiver of all the stockholders of each cor- 
poration principal to a lease was held to obviate the necessity of a formal 
meeting, p. 124. 

[October 27, 1929.] 


gees PetiTIon of two railway companies for approval of 
a lease of certain rights, routes, franchises, and equipment; 
granted in accordance with the opinion herein. 


* 


APPEARANCES: Graham McMahon, 
Buell & Knox, by Ralph T. Buell, 
New York, for the New York & 


Stamford Railway Company; Alfred 
T. Davison and Victor McQuistion, 
for Westchester Electric Railway 
Company. 


Van NAMEE, Commissioner: The 
railroad companies ask the approval 
of the Commission to a lease and its 
exercise in accordance with its terms 
as required by § 148 of the Railroad 
Law and § 54 of the Public Service 
Commission Law. Hearing held Oc- 
tober 8, 1929. 

The route: On the Boston Post 
road in the town of Mamaroneck, be- 
tween the westerly boundary line of 
the village of Larchmont and the 
easterly boundary line of the city of 
New Rochelle, and in the city of New 
Rochelle, as follows: © 


Westbound 


On Boston Post road (also known 
as Main street) from the easterly line 


of the city of New Rochelle, west on 
Main street (also known as Boston 
Post road) to Rose street; north on 
Rose street to Huguenot street; west 
on Huguenot street to Bridge street; 
north on Bridge street to Railroad 
place; west on Railroad place to Me- 
chanic street; south on Mechanic 
street to Mechanic street terminal ; 


Eastbound 


From Mechanic street’ terminal 
south on Mechanic street to Hugue- 
not street ; east on Huguenot street to 
Lawton street; south on Lawton 
street to Main street (also known as 
Boston Post road) and east on Main 
street (also known as Boston Post 
road) to the city line. The streets 
and avenues hereinabove mentioned 
being hereinafter sometimes referred 
to as the “Railroad Route”; 

Law applicable: §148. Lease and 
conveyance of road. “Subject to the 
permission and approval of the Com- 
mission having jurisdiction, any rail- 
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road corporation or any corporation 
owning or operating any railroad or 
railroad route within this state may 
contract with any other such corpo- 
ration for the use of their respective 
roads or routes, or any part thereof, 
and thereafter use the same in such 
manner and for such time as may 
be prescribed in such contract. Such 
contract may provide (1) for the ex- 
change or guaranty of the stock and 
bonds of either of such corporations 
by the other, or (2) for the convey- 
ance by one of such corporations to 
another corporation of the property, 
appurtenances, and franchises of the 
conveying corporation for the consid- 
eration named in such contract which 
may be stock, bonds, or other securi- 
ties of the corporation to which such 
conveyance is to be made or of its 
successor or of another corporation, 
or for both of such purposes, and 
shall be executed by the contracting 
corporations under the corporate seal 
of each corporation; and if such con- 
tract shall be a lease of any such road 
and for a longer period than one 
year or if such contract shall provide 
for such conveyance, such contract 
shall not be binding or valid unless 
approved by the votes of stockholders 
owning at least two-thirds of the 
stock of each corporation which is 
represented and voted upon in person 
or by proxy at an annual meeting of 
the stockholders for the purpose of 
electing directors, called in the man- 
ner prescribed by law, provided that 
the notice of such meeting shall state 
that one of the purposes thereof will 
be the approval of such contract, or 
at a meeting, called separately for 
that purpose upon a notice stating the 
time, place, and object of the meeting, 


served at least thirty days previously 
upon each stockholder personally or 
mailed to him at his post office ad- 
dress and also published at least once 
a week, for four weeks successsively, 
in some newspaper printed in the city, 
town, or county where such corpora- 
tion has its principal office, and there 
shall be indorsed upon the contract 
the certificate of the secretaries of the 
respective corporations under the 
seals thereof, to the effect that the 
same has been approved by such votes 
of the stockholders, and the contract 
shall be executed in duplicate and 
filed in the offices where the certifi- 
cates of incorporation of the con- 
tracting corporations are filed. The 
road of a corporation cannot be used 
under any such contract in a manner 
inconsistent with the provisions of 
law applicable to its use by the cor- 
poration owning the same at the time 
of the execution of the contract. Such 
contracts shall be executed by the cor- 
porations, parties thereto, and proved 
and acknowledged in such manner as 
to entitle the same to be recorded in 
the office of the clerk or register of 
each county through or into which 
the road so to be used shall run. If 
any contract so recorded shall be or 
has been terminated by the contract- 
ing corporations in pursuance of res- 
olutions of their respective boards of 
directors prior to the time specified in 
such contract for the termination 
thereof, then the contracting corpora- 
tions shall execute, acknowledge, and 
procure to be recorded in each office 
where such contract is recorded a cer- 
tificate to the effect that such contract 
has been terminated, stating the date 
of the termination thereof, and said 
certificates so recorded shall be pre- 
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sumptive evidence of the termination 
of such contract accordingly. Noth- 
ing in this section shall apply to any 
lease in existence prior to May first, 
eighteen hundred and ninety-one.” 

§ 54. Transfer of franchises or 
stocks. “1. No franchise nor any 
right to or under any franchise, to 
own or operate a railroad or street 
railroad shall be assigned, trans- 
ferred, or leased, nor shall any con- 
tract or agreement with reference to 
or affecting any such franchise or 
right be valid or of any force or effect 
whatsoever, unless the assignment, 
transfer, lease, contract, or agreement 
shall have been approved by the prop- 
er Commission. The permission and 
approval of the Commission, to the 
exercise of a franchise under § 53, or 
to the assignment, transfer, or lease 
of a franchise under this section shall 
not be construed to revive or validate 
any lapsed or invalid franchise, or to 
enlarge or add to the powers and priv- 
ileges contained in the grant of ‘any 
franchise or to waive any forfeiture.” 

§ 50a. Substitution of busses for 
cars on tracks, on street surface or 
other railroad route and supplemental 
bus operation. “Whenever the Com- 
mission shall be of the opinion, after 
a hearing, had upon the application 
of any street railroad corporation or 
railroad corporation, that the public 
interest will be served by the opera- 
tion of stages, busses, or motor vehi- 
cles, wholly or partly in place of or 
supplemental to cars or trains upon 
tracks, on any portion of the route of 
such railroad, the Commission may 
make an order authorizing such whole 
or partial substitution or such supple- 
mental operation, and thereupon such 
corporation shall be authorized to 


operate stages, busses, or motor ve- 
hicles on such portion of its route.” 

§ 50b. Provision for contracts be- 
tween railroad corporations and 
omnibus corporations owned by for- 
mer; approval of Commission neces- 
sary. “Whenever the Commission 
has made an order authorizing any 
street railroad corporation or railroad 
corporation to substitute the opera- 
tion of stages, busses, or motor ve- 
hicles in place of cars or trains upon 
tracks on any portion of the route 
of such railroad, and such corporation 
is the owner of all of the capital stock 
of an omnibus corporation, such 
street railroad corporation or railroad 
corporation and such omnibus corpo- 
ration may, subject to the approval of 
the Commission contract for the use 
of their respective routes, or any part 
thereof, upon which stages, busses, 
or motor vehicles may be operated, 
and such routes shall thereafter be 
used in such manner and for such 
time as may be prescribed in such con- 
tract.” 


Lease. 


The approval of an operating agree- 
ment is sought. This is a lease ex- 
tending for a period of ten years 
which for convenience has been dated 
January 25, 1929. It covers the route 
herein affected and also other routes 
which it is intended will be secured 
by the Westchester Electric Railroad 
Company in the future in the city of 
New Rochelle and elsewhere. 

[1] The lease also provides against 
competition by the New York & 
Stamford Railway, the County 
Transportation Company and _ the 
New York & Westchester & Boston 
Railway Company. The latter is not 
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a party to this agreement, however. 
The prayer of the petitioners is for 
the approval of the lease in its entire- 
ty. It is obvious that the Commis- 
sion cannot approve a lease which 
covers a route for which the Com- 
mission has given no certificate of 
convenience and necessity and it may 
not. 

[2] The Commission should not 
foreclose itself from the possibility 
of action in the approval of any ex- 
tension of the New York & Westches- 
ter & Boston Railway which the cir- 
cumstances arising in the years cov- 
ered by this agreement might war- 
rant. To so much of the agreement 
as relates to the route set forth in the 
petition in paragraph “3” thereof and 
leads to the protection thereof, the 
Commission can and should give its 
approval. It is a voluntary settle- 
ment of a vexatious question involv- 
ing the convenience of travelers of 
both rival transportation agencies and 
arranges for an interchange of trans- 
fers in the city of New Rochelle thus 
giving an added convenience to the 
travelers of each line. 

The petition calls for the approval 
of an agreement to permit the leasing 
of a street railroad route owned and 
operated by the Westchester Electric 
Railroad Company in the city of New 
Rochelle, and in a small portion of 
the town of Mamaroneck and which 
is now operated by busses under ap- 
proval given by the Commission in 
Case No. 5115 to the New York & 
Stamford Railway Company which 
intends to have this route operated by 
its subsidiary, the County Transporta- 
tion Company. 

[3] Section 148 of the Railroad 
Law provides that a lease which ex- 


tends over a year must have the ap- 
proval of the stockholders owning at 
least two-thirds of the stock of each 
corporation represented in the lease 
at a meeting duly called as therein 
described after statutory notice. The 
lease herein described is not executed 
or authorized as prescribed by § 148 
but a substitute authorization has 
been obtained, namely, the unanimous 
consent and waiver of all the stock- 
holders of each corporation principal 
to the lease. 

That notice can be waived has been 
repeatedly held by courts in various 
jurisdictions, (Cook on Corporations 
8th edition, Vol. III. p. 2096). Unan- 
imous consent obviates the neces- 
sity of a formal meeting. The fol- 
lowing cases bear out the above asser- 
tions. Re Hammond (1905) 139 
Fed. 898; Beggs v. Myton Canal & 
Irrig. Co. (1919) 54 Utah, 120, 179 
Pac. 984; Simon Borg & Co. v. New 
Orleans City R. Co. (1917) 244 Fed. 
617; Weinburgh v. Union Street R. 
Advertising Co. (1897) 55 N. J. Eq. 
640, 37 Atl. 1026; Germer v. Triple- 
State Nat. Gas & Oil Co. (1906) 60 
W. Va. 143, 54 S. E. 509; Stebbins 
v. Merritt (1852) 64 Mass. 27; Rich- 
ardson v. Vermont & M. R. Co. 
(1872) 44 Vt. 613; Tompkins v. 
Sperry, Jones & Co. (1903) 96 Md. 
560, 54 Atl. 254; Gray v. Blooming- 
ton & N. R. Co. (1905) 120 Ill. App. 
159; Guaranty Loan Co. v. Fontanel 
(1920) 183 Cal. 1, 190 Pac. 177; 
Stutz v. Handley (1890) 41 Fed. 
531; 139 U. S. 417, 35 L. ed. 227, 
11 Sup. Ct. Rep. 530; Re Keller 
(1906) 116 App. Div. 58, 59, 101 N. 
Y. Supp. 133. 

The franchises under which the 
Westchester Electric Railroad Com- 
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pany operates in New Rochelle and 
in the town of Mamaroneck run to 
the grantee, successors, assigns, and 
leases, so they are broad enough to 
permit this lease and operation by the 
New York & Stamford Railway 
Company or even by its subsidiary, 
the County Transportation Company, 
Incorporated, so far as the franchises 
provide. 

This Commission approved the 
operation of busses by the County 
Transportation Company, Incorpo- 
rated, on franchise routes of the 
New York & Stamford Railway 
Company on joint petition of both 
by its order made in Case No. 5604 
on June 12, 1929. Such routes ap- 
proved were set forth in such order 
and the route therein described began 
or terminated at Dean place where the 
westerly boundary line of the village 
of Larchmont intersects the Boston 
Post road and is the point where the 
route covered by the lease in this pro- 
ceeding, set out in paragraph “3” of 
the petition herein, begins. That por- 
tion of the route set out in paragraph 
“3” of the petition which lies in the 
town of Mamaroneck and is about 
1,200 feet in length, at the making of 
this report, is before the Commission 
unacted upon, upon the application of 
the Westchester Electric Railroad 
Company to substitute busses for 
street cars under § 50a of Public 
Service Commission Law. The re- 
port and proposed order are presented 
at this time on the supposition that 
the Commission will grant the prayer 
of such petition. The denial of the 
petition in that case might lead to 
denial of the prayer herein. Action 
herein should await action thereon. 

The order of the Commission in 
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Case No. 5604 cannot be construed as 
covering the operation of the route 
set forth in paragraph “3” of the peti- 
tion by the County Transportation 
Company, Incorporated, as at the time 
of making of that order, the New 
York & Stamford Railway Company 
had no legal right to operate thereon 
and, therefore, had no foundation to 
rest such a petition upon and the 
order of approval did not grant it. 
If such operation is the intent, and 
it is the apparent intent, a further ap- 
plication should be made under § 50b 
by the last two companies above 
named for the approval of the same. 

In view of the fact that the lease, 
whose approval is sought by the gen- 
eral prayer of the petition, contains 
many matters upon which the Com- 
mission cannot now act and should 
not now act, the approval of the Com- 
mission should be limited to so much 
of the lease as relates to the route set 
forth in paragraph “3” of the petition 
and the order of approval shall speci- 
fy the route. 

If the application herein is granted, 
it will obviate further proceedings in 
Case No. 5025 now pending which is 
an application of the County Trans- 
portation Company, Incorporated, for 
a certificate of convenience and neces- 
sity for the operation of practically 
the same routes, and permit final de- 
termination thereon. Section 148 of 
the Railroad Law quoted in full above 
contains the following sentence: 

“The road of a corporation can not 
be used under any such contract in a 
manner inconsistent with the provi- 
sions of law applicable to its use by 
the corporation owning the same at 
the time of the execution of the con- 
tract.” 
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The lease or contract considered 
here is not in conflict with such 
provision but in furtherance there- 
of. 

In view of the evidence and cir- 
cumstances of this case, I am of opin- 
ion that the limited approval, as above 
indicated, of this Commission should 
be given to this lease or contract be- 
tween the Westchester Electric Rail- 


road Company and New York & 
Stamford Railway Company in so far 
as it relates and is limited to the route 
set forth in paragraph “3” of the pe- 
tition herein, and I am of opinion 
that such lease and proposed opera- 
tion will serve a public convenience 
and necessity. 

A proposed order is herewith sub- 
mitted. 





OHIO PUBLIC UTILITIES COMMISSION 


South End Motor Coach Company 


Cleveland Railway Company 


[No. 3621.] 


Public utilities — Jurisdiction of the Commission — Motor utility. 
1. The Commission has jurisdiction to determine whether or not a motor 
propelled vehicle is being operated within the state in such a manner as 
to make the operator thereof a motor transportation company subject to 
regulation provided by law, p. 127. 


Certificates — When required — Motor operations by street railway. 
2. A street railway company has no more right tc use the public highways 
to conduct a common carrier business through the operation of motor 
busses, without first proving the convenience and necessity therefor and 
paying the required tax, than any other person or corporation, notwith- 
standing an alleged private contract with an amusement park company pro- 
viding for the transportation of persons patronizing such a resort, p. 130. 


[January 16, 1930.] 


Ci OMPLAINT by a bus company against motor bus operations 
of a street railway company; operations ordered to cease. 


? 

By the Commission: Complaint and acknowledged by the respondent, 
was filed with the Public Utilities the Cleveland Railway Company. 
Commission July 11, 1929, and a The respondent filed its answer to 
copy thereof was duly served upon the complaint on August 6, 1929. 

126 





Ooo ft ef KA A 


oO 


sy 5s 0o 








The respondent filed a further amend- 
ed answer on the 14th of November, 
1929, and by leave of the Commission 
on November 30, 1929, the city of 
Cleveland filed its answer. 

The cause came on to be heard on 
the complaint October 14, 1929, at 
which time application was made by 
the city of Cleveland to file an answer, 
which was granted with permission 
to supply and file the same at a later 
date. At the same time and date the 
Cleveland Railway Company asked 
and obtained leave to file an amended 
answer. Testimony of witnesses and 
various exhibits were prescribed by 
both the complainant and the re- 
spondent. 

The cause involved the question of 
whether or not the respondent, “the 
Cleveland Railway Company” is a 
motor transportation company and as 
such is lawfully operating motor pro- 
pelled vehicles for the transportation 
of persons for hire without first ob- 
taining from the Public Utilities Com- 
mission of Ohio a certificate declaring 
that public convenience and necessity 
requires such operation. 

From the record thus made the 
Commission makes the following find- 
ing of facts: 

That the complainant is an Ohio 
corporation engaged in the operation 
of a bus line carrying passengers for 
hire between the cities of Cleveland, 
Ohio; Miles Heights, Ohio; Warrens- 
ville Heights, Ohio; and North Ran- 
dall, Ohio, with its principal place of 
business at Warrensville Heights, 
operating under a certificate of public 
convenience and necessity heretofore 
granted by the Public Utilities Com- 
mission of Ohio, being P. U. C. O. 
No. 2668. 
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That the respondent, the Cleveland 
Railway Company, is engaged in the 
business of operating a street car line 
and bus lines in and about the. city 
of Cleveland, Ohio. 

That the respondent, the Cleveland 
Railway Company, from about the 
30th day of May, 1929, to about the 
15th day of September, 1929, oper- 
ated its busses between the cities of 
Cleveland, Ohio, Miles Heights, Ohio, 
Warrensville, Ohio, and North Ran- 
dall, Ohio, to a point in Geauga coun- 
ty, Ohio, known as Geauga Lake 
Park. 

That the respondent collected for 
its service a charge of 35 cents from 
Cleveland to Geauga Lake Park. 

That the route over which the 
Cleveland Railway Company operated 
was the exact route of the complain- 
ant from Cleveland to Geauga Lake 
Park. 

That the complainant operated 
busses over said route under certificate 
of public convenience and necessity 
No. 2668 and that the defendant, the 
Cleveland Railway Company does not 
have a certificate of public convenience 
and necessity for such operation and 
does not pay the special tax exacted 
by the state of Ohio for such use of 
the highways. 

The equipment operated was owned 
by the Cleveland Railway Company, 
the drivers of the busses were em- 
ployees of the Cleveland Railway 
Company, the operations were super- 
vised by a supervisor of the Cleveland 
Railway Company and the vehicles 
were operated as stated before over 
the public highways of the state of 
Ohio and the public was accepted for 
carriage indiscriminately. 

[1] The respondent, the Cleveland 











































































Railway Company, and the respond- 
ent, the city of Cleveland, in their 
separate answers contend that the au- 
thority of the Public Utilities Com- 
mission of Ohio does not extend to 
such operations and admit that the 
Cleveland Railway Company did 
transport persons to Geauga Lake 
Park but deny that the Public Utilities 
Commission has any authority or 
jurisdiction over its operations. They 
contend that the operations were 
made by virtue of a contract that the 
Cleveland Railway Company had with 
the Geauga Lake Amusement Com- 
pany and which is set forth as re- 
spondent’s Exhibit “B.” 

The following sections of the Gen- 
eral Code have been considered by the 
Commission in reaching its conclu- 
sion herein: 

Sec. 614-2. The following words 
and phrases used in this section, un- 
less the same is inconsistent with the 
text, shall be construed as follows: 

Any person or persons, firm or 
firms, co-partnership or voluntary as- 
sociation, joint stock association, com- 
pany, or corporation, wherever organ- 
ized or incorporated ; 

When engaged in the business of 
carrying and transporting persons or 
property, or both as a common car- 
rier, for hire in motor propelled 
vehicles of any kind whatsoever, 
under private contract or for the pub- 
lic in general, over any public street, 
road, or highway in this state, except 
as otherwise provided in § 614-84, is 
a motor transportation company ; 

“When engaged in the business of 
carrying and transporting persons or 
property or both in motor propelled 
vehicles of any kind whatsoever, for 
hire under private contract but not as 
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a common carrier over any public 
street, road or highway in this state, 
is a private contract carrier; 

“The term ‘motor propelled vehicle’ 
when used in this chapter means any 
automobile, automobile truck, motor 
bus, or any other self-propelled vehicle 
not operated or driven upon fixed rails 
or tracks.” 

“Sec. 614-2a. The term ‘public 
utility’ as used in this act, shall mean 
and include every corporation, com- 
pany, co-partnership, person or asso- 
ciation, their lessees, trustees or re- 
ceivers, defined in the next preceding 
section, except private contract car- 
riers and except such public utilities 
as operate their utilities not for profit, 
and except such public utilities as are, 
or may hereafter be owned or operat- 
ed by any municipality, and except 
such utilities as are defined as ‘rail- 
roads’ in §§ 501 and 502 of the Gen- 
eral Code, and these terms shall apply 
in defining ‘public utilities’ and ‘rail- 
roads’ wherever used in chapter one, 
division two, title three, part first of 
the General Code, and the acts amend- 
atory or supplementary thereto or in 
this act.” 

“Sec. 614-84. (a) The term ‘motor 
transportation company’ when used in 
this chapter, means every corporation, 
company . . . Owning, controlling, 
operating or managing any motor 
propelled vehicle not usually operated 
on or over rails, used in the business 
of transportation of persons or prop- 
erty, or both, as a common carrier, for 
hire, under private contract or for the 
public in general, over any public 
highway in this state; provided, how- 
ever, that the term ‘motor transporta- 
tion company’ as used in this chapter 
shall not include any private contract 
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carrier, as defined in § 614-2, and 
shall not include, any . . . com- 
pany or corporation, whether organ- 
ized or incorporated, in so far as they 
own, control, operate or manage a 
motor vehicle or motor vehicles used 
for the transportation of persons or 
property, or both, and which are oper- 
ated exclusively within the territorial 
limits of a municipal corporation, or 
within such limits and the territorial 
limits of municipal corporations im- 
mediately contiguous thereto, or in so 
far as they own, control, operate, or 
manage taxicabs, hotel busses, school 
busses, or sight-seeing busses, or in so 
far as they own, control, operate, or 
manage motor propelled vehicles, the 
use of which is for the private busi- 
ness of the owners and the use of 
which for hire is casual and disas- 
sociated from such private business. 

“(b) The term ‘public highway’ 
when used in this chapter means any 
public street, road, or highway in this 
state whether within or without the 
corporate limits of a municipality.” 

“Sec. 614-87. No motor transpor- 
tation company shall begin to operate 
any motor propelled vehicle for the 
transportation of persons or property, 
or both, for hire, between fixed 
termini or over a regular or irregular 
route in this state, without first ob- 
taining from the Public Utilities Com- 
mission a certificate declaring that 
public convenience and necessity re- 
quire such operation.” 

The Commission has given due con- 
sideration to the fact that § 614-84, 
General Code, supra, does contain the 
language relied upon by the respond- 
ent which specifically confers jurisdic- 
tion upon the Commission to hear and 
determine a complaint alleging that 
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a private contract carrier has become 
a common carrier, and to the fact that 
the operations in question have been 
conducted in the same manner from 
the start, and that whatever may be 
the status of the respondent the case 
does not involve any change from a 
private contract carrier to a common 
carrier. However, the Commission 
cannot ignore other provisions of the 
same section which provide that the 
question whether or not any motor 
propelled vehicle is being operated 
in such a manner as to make the oper- 
ator thereof a motor transportation 
company subject to the regulations 
provided by the act is a question of 
fact upon which the finding of the 
Commission shall be a final order re- 
viewable by the supreme court. 

If any further authority or pro- 
cedure to hear and determine such a 
question is needed, it is found in other 
provisions of the General Code. Sec- 
tion 614-5, General Code, provides as 
follows : 

“Sec. 614-5. The Commission 
shall have power to adopt and publish 
rules to govern its proceedings, and 
to regulate the mode and manner of 
all valuations, tests, audits, inspec- 
tions, investigations, and hearings 
which shall be open to the public.” 

The Commission pursuant to this 
authority has adopted and promul- 
gated rules, among which is Rule 11 
which provides in part as follows: 

“Any person, firm, company, cor- 
poration, or association, mercantile, 
agricultural, or manufacturing soci- 
ety, body politic or municipal cor- 
poration, railroad or public utility, 
may complain to the Commission of 
anything done, or omitted to be done, 
by any railroad, public utility, or per- 










































































son, in violation of the laws of Ohio 
subject to the jurisdiction of the 
Commission.” 

Rule XI provides as follows: 

“The Commission will assign a 
time and place for the hearing which 
will be at its office, in the city of 
Columbus, Ohio, unless otherwise 
ordered. Witnesses will be examined 
orally before the Commission, unless 
their testimony be taken, or the facts 
be agreed upon, as provided for in 
these rules. 

“In case of failure to answer, the 
Commission will take such proof of 
the facts as may be deemed proper 
and reasonable and make such order 
thereon as the circumstances appear 
to require.” 

In this case a complaint was filed 
and the Commission assigned a time 
and place for the hearing. The re- 
spondent appeared and was heard. 
The Commission received the evi- 
dence and is now making a finding 
and order on the question of whether 
or not the respondent is engaged as a 
motor transportation company or a 
private contract carrier, a question 
which the legislature has provided 
shall be a question of fact upon which 
the finding of the Commission shall 
be a final order reviewable by the su- 
preme court. 

At this point the Commission finds 
that it has jurisdiction to hear and 
determine this question and to make 
an order therein. 

[2] On the question of whether the 
respondent is a motor transportation 
company and as such required by law 
to apply for and receive a certificate 
of public convenience and necessity 
before operation on the public high- 
ways in the state of Ohio and pay the 
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required tax before engaging in the 
business of transporting persons over 
the public highways in motor pro- 
pelled vehicles, it should be borne in 
mind that the respondent in this case 
is the Cleveland Railway Company 
and not the Geauga Lake Amusement 
Company. 

The question in this case is not 
what the Geauga Lake Amusement 
Company did but what the Cleveland 
Railway Company did. The control- 
ling fact is that the Cleveland Rail- 
way Company with its equipment, 
with its management and with its 
drivers has transported persons for 
hire on and over the exact route of 
this complainant on the public high- 
ways of the state of Ohio. We are 
unable to see why the Cleveland Rail- 
way Company has any more right to 
use the public highways for the con- 
ducting of its common carrier busi- 
ness without first providing con- 
venience and necessity therefor and 
paying the required tax than any 
other person or corporation who de- 
sires to operate as a common carrier 
and transport persons for hire over 
the public highways. Otherwise, by 
the mere subterfuge of a private con- 
tract with some person or corporation, 
the obligations contemplated by the 
law could be easily avoided. 

The Cleveland Railway Company 
transported the public over this route 
and it cannot avoid the jurisdiction 
of the Public Utilities Commission of 
Ohio by a private contract with an- 
other party. If this can be done, then 
there is no bus law in Ohio and the 
state of Ohio would be compelled to 
maintain its highways and keep the 
same in repair for the use of com- 
panies operating as common carriers 
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and the Public Utilities Commission 
would be without authority. 

As far as the contract between the 
Cleveland Railway Company and the 
Geauga Lake Amusement Company is 
concerned it speaks for itself, but it 
cannot set aside the laws of the state 
of Ohio neither can it bind the gen- 
eral public of the state of Ohio nor 
the. Public Utilities Commission of 
Ohio. 

The controlling factors are, that 
the Cleveland Railway Company is a 
corporation, controlling and manag- 
ing motor propelled vehicles used in 
the business of transporting persons 
for hire over the public highways of 
tisis state ; that according to the record 
in this case it accepted and transport- 
ed the public indiscriminately, made 
a charge therefor, operated between 
various municipalities and over a 


regular route between fixed termini 
and over the exact certificated route 
of this complainant, that in doing 
these things, it became a motor trans- 
portation company as defined by the 
laws of the state of Ohio. (General 
Code 614-27 and 614-94). 

The Commission, therefore, finds 
that the Cleveland Railway Company 
is a motor transportation company 
and it is ordered to cease all opera- 
tions as a motor transportation com- 
pany until it has complied with the 
laws of the state of Ohio and the 
rules and regulations of this Commis- 
sion. 


Note—A similar disposition was 
made by the Ohio Public Utilities Com- 
mission in a related proceeding on the 
complaint of the Cleveland-Mahoning 
Valley Coach Co. v. Cleveland R. Co. 
No. 3636, Jan. 16, 1930. 





INDIANA PUBLIC SERVICE COMMISSION 


Re Laporte County Indiana Telephone 
Company 


[No. 9875.] 


Rates — Free interexchange of service — Telephones — Toll charges. 
1. Free service between the exchanges of a telephone company was or- 
dered to be eliminated and toll charges substituted therefor, in view of 
the congestion of lines resulting from free service and the inadequacy of 
service resulting from such congestion, p. 135. 


Commissions — Managerial matters — Telephones — Revenues from toll lines. 


2. Efforts of a telephone company’s management to secure revenue from 
its investment in new trunk lines were regarded as matters within the 
discretion of the management, both as to the investment and service, p. 


135. 


Return — Operating expenses — Losses by storm — Telephones. 
3. The Commission reconsidered its prior conclusion denying increased 
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rates to a telephone company on account of sleet storm damages, where, 
upon a subsequent introduction of evidence, the matter was brought out 
in a different manner and from a different view tending to show an un- 
usual situation, p. 135. 

Return — Operating expenses — Rehabilitation of telephone storm damages. 
4. Overhead construction costs should not be allowed on the rehabilita- 


tion of telephone property because of damages resulting from sleet storms, 
where there is no proof that such charges were actually incurred, p. 137. 


Return — Operating expense — Sleet storm damage — Telephones. 
5. An allowance of $10.09 per mile as an estimate of the expense of pull- 
ing slack out of wires after a sleet storm was refused where all parties in 
a previous proceeding before the Commission had agreed upon an esti- 
mate of $7 per mile, p. 137. 

Return — Operating expenses — Tree trimming — Special fund. 
6. A special fund should not be established by a telephone company for 
tree trimming, in view of the usual practice of such utilities to carry this 
expense as an incidental item of current maintenance, p. 138. 


Accounting — Proceeds from security issues — Depreciation reserve. 


7. In authorizing the sale of securities by a telephone company whose de- 
preciation reserve had been depleted, the Commission directed the proceeds 
to be used in reimbursing the reserve fund, transferring any balance re- 


maining in said fund to the utility’s treasury to reimburse the treasury for 
money expended therefrom as capital expenditures, p. 139. 


Depreciation — Percentage allowed — Telephones. 


8. A 4 per cent allowance on the depreciated book value of a telephone 
utility’s property for a depreciation reserve was found to be inadequate 
and a 5 per cent allowance was established, p. 141. 

‘[Stncteton and McIntosu, Commissioners, dissent. ] 


[December 27, 1929.] 





Petit10n of a telephone company for increased rates and 
authority to issue and sell securities; granted. 


APPEARANCES: Darrow, Rowley 
& Shields, LaPorte, for petitioner; 
LaPorte Chamber of Commerce, by 
M. J. Sallwasser, LaPorte, Farm Bu- 
reau, by Ben C. Rees, LaPorte, City 
of LaPorte, by K. D. Osborn, City 
Attorney, LaPorte, for respondents. 


By the Commission: August 16, 
1929, the LaPorte County Indiana 
Telephone Company of LaPorte, In- 
diana, filed its petition which, omit- 
ting caption and signatures and omit- 
ting exhibits attached thereto as made 


a part thereof, is as follows: [Pe- 
tition and list of exhibits omitted. ] 


History 

The petitioning company in this 
cause acquired the properties in- 
voived in this inquiry as of January 
1, 1927, as the result of a joint peti- 
tion by this company and its predeces- 
sor and authorization, after hearing, 
by this Commission. Before the 
close of the year 1927 this petitioner 
filed application for authority to in- 
crease rates. This resulted in ap- 
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praisal, accounting, hearing, and 
granting of authority to increase 
rates, effective February 1, 1928. 

In 1929, this petitioner filed ap- 
plication for authority to increase 
rates temporarily, on account of dam- 
age done to the physical property by 
snow, sleet, and wind storm May 2, 
1929. This application was denied 
by the Commission in July, 1929. 

Petition in the instant case was 
filed in August, 1929. Hearing was 
had in November following. Briefs 
and reply briefs were filed, and the 
matters inquired into will now be 
passed upon in formal, final order. 

In all of these cases involving 
rates the city of LaPorte, the LaPorte 
Chamber of Commerce, and the Farm 
Bureau of LaPorte county have been 
active in resisting the petitions. 

The predecessor of this company 
paid dividends each year, beginning 
with 1911. Prior to that time divi- 
dends had not been paid each year, 
but frequently. Subsequent to that 
time dividends were substantial and 
increased from year to year up to and 
including 1914. From 1915 to 1926, 
both years inclusive, dividend of 
$16,500 was distributed each year to 
the holders of common stock, except 
in 1918 when the dividend amounted 
to $14,850. During these years the 
property was owned and operated by 
the LaPorte Telephone Company. 
During the same years, charges for 
extraordinary maintenance were 
charged to reserve for accrued de- 
preciation. 


Fair Value 


In Causes Nos. 8775 and 8776, ap- 
proved January 3, 1929, the Commis- 
sion found the fair value of the La- 


Porte Telephone Company’s property 
as of November 1, 1926, to be $916,- 
136, which sum included $25,000 for 
“working capital, including stores and 
supplies,” and $95,000 for going con- 
cern value. 

The same order, on page 4, con- 
tained the following: 

“The evidence submitted to the 
Commission showed a considerable 
difference in the values placed on the 
physical property of the company by 
engineers appraising for the petition- 
er and the engineering department 
of the Public Service Commission. 

“The hearing Commissioner in- 
formed the petitioners that any order 
approved in this cause at. this time 
would be on the basis only of the 
value found by the engineering de- 
partment of the Public Service Com- 
mission, plus a reasonable allowance 
for going value and working cash 
capital. Representatives of the pe- 
titioner agreed to accept such a value 
for the property.” 

In Order No. 8929, approved. Jan- 
uary 21, 1928, authorizing increase 
of rates, on page 10 of said.order ap- 
peared the following : 

“Rates will be ordered by the Com- 
mission in this cause, which will pro- 
duce a total gross income of at least 
$61,000, making a return of between 
64 per cent and 7 per cent on the fair. 
value of $916,136.” 

The above fair value. found in the 
rate case was the same as the fair 
value found in the purchase and sale 
case heretofore referred to. Order 
in the rate case stated that fair value 
in the purchase and sale case “‘includ- 
ed non-operating property in the 
amount of $17,256.40. . . . The 
net additions to the property since the 
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finding of the value of $916,136 are, 
therefore, about equal in amount to 
the nonoperating property included in 
that value.” As a fact, the net ad- 
ditions amount to a little more than 
$5,000 less than the nonoperating 
property, but the Commission gave 
the utility the benefit of the more than 
$5,000 in value as a rate base. The 
net additions and betterments above 
referred to included those made up to 
September 30, 1927, inclusive. 

Mr. Grady, petitioner’s witness, 
representing Arthur Anderson & 
Company, certified public accountants, 
and himself a certified public account- 
ant, in Exhibit No. 8 in the instant 
case, showed that by the company’s 
books the additions to property ac- 
count from January 1, 1927, to Sep- 
tember 30, 1929, amounted to $31,- 
026.65. After Mr. Grady adjusted 
the company’s books this amount was 
shown by him to be $27,841.43. 

The Public Service Commission’s 
Accounting Department made this 
sum, after adjustment of the books, 
to be $28,200.83. 

The Commission’s engineering de- 
partment, in Commission’s Exhibit C 
in this cause, set out that the change 
in material prices since the Commis- 
sion’s appraisal as of July 1, 1927, 
would increase the items included in 
said appraisal by $9,668. 

Mr. Cook, witness for petitioner 
and representing W. F. Sloan & Com- 
pany, appraisal engineers, Chicago, 
Illinois, in petitioner’s Exhibit No. 7, 
showed that a similar application of 
current prices as of November 1, 
1929, to the physical property ap- 
praised in W. F. Sloan & Company’s 
appraisal as of November 1, 1926, 
would increase the amount of the 


physical property by $3,040, omitting 
undistributed construction expendi- 
tures, and would increase that sum by 
$456 more to include undistributed 
construction expenditures. 

The testimony in both rate cases 
heard in 1929 showed that the prop- 
erty had been set up on the books of 
the company as of January 1, 1927, 
upon the basis of the appraisal made 
by W. F. Sloan & Company as of 
November 1, 1926. 

The appraisal made by Sloan & 
Company was discarded by the Com- 
mission in the purchase and sale case 
and the discard of said appraisal was 
agreed to by these petitioners in that 
cause as evidenced by reference to this 
subject heretofore in this order. (See 
page 10, Commission’s Orders Nos. 
8775 and 8776). The set-up on the 
books of the company should have 
been on the basis of the appraisal upon 
which fair value was based in said 
purchase and sale order. However, 
the same appraisal by Sloan & Com- 
pany as of November-1, 1926, has 
been in evidence in both cases heard 
in 1929. 

In view of all the facts involved as 
to the fair value in this cause, the 
Commission will adopt fair value 
found in Orders Nos. 8775 and 8776 
and in Order No. 8929, the latter be- 
ing approved January 21, 1928, as 
basis for rates. To this will be added 
the net additions and betterments 
from January 1, 1927, to August 31, 
1929, both inclusive, notwithstanding 
the fact that there is some duplication 
of allowance for net additions and 
betterments in 1927 from January Ist 
to September 30th of that year; also 
will be added the enhancement in 


property values on account of changes 
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in prices of poles, cable, etc., as ap- 
plied to the physical property included 
in the Commission’s appraisal as of 
July, 1927, including the time of in- 
quiry in the instant case. 

Amounts allowed by the Commis- 
sion for working capital and going 
concern value in orders approved in 
January, 1927, and in January, 1928, 
will not be modified for the purposes 
of this cause. 

Upon the above basis the Commis- 
sion finds the fair value of the prop- 
erty of this petitioner as of Novem- 
ber 1, 1929, to be $954,005. This 
sum includes net additions and better- 
ments, working capital, going concern 
value, and enhancement of property 
value by changes in material prices, 
all as discussed above. 


Taxes Increased 


On account of increase in value of 
petitioner’s property for the purpose 
of taxation by the State Tax Board 
in 1929, for taxes to be paid in 1930, 
the petition requested an allowance 
in the sum of $4,051.88 per annum. 

Mr. Grady, petitioner’s witness, 
found this sum to be $5,449.78. The 
Commission believes this finding to 
be correct and the same will be al- 
lowed. 

[1] The above subject “Taxes” 
was referred to in paragraph 7 in the 
petition. The same paragraph sought 
relief from free service between the 
several exchanges belonging to this 
company and the substitution of toll 
charges therefor. The Commission 
believes and finds that free service 
between the exchanges of petitioner’s 
property should be eliminated and toll 
charges substituted therefor, because 
of congestion of the lines resulting 


from free service and inadequacy of 
service resulting from such conges- 
tion of the lines. 

[2] In this connection it was shown 
that petitioner has built trunk lines 
between exchanges in some instances 
for the purpose of improving the serv- 
ice. He now seeks to earn revenue 
upon this investment. The Commis- 
sion regards this as a matter largely 
within the discretion of the manage- 
ment of the company, both as to in- 
vestment and service, and believes 
that in the instant case a toll schedule 
should be authorized. 

The same paragraph of the petition 
recites that rural patrons average not 
more than two to each mile of pole 
line and that this average number is 
less than the average number in rural 
territory served by similar telephone 
properties. The Commission finds 
that this allegation was proved and 
that consideration should be given to 
this fact in determining whether to 
authorize the substitution of toll serv- 
ice for free service between ex- 
changes. 

Appropriate order will be made 
granting authority to abandon free 
service between exchanges and to sub- 
stitute therefor a schedule of rates 
for toll service. 


Storm Damage of May 2, 1929 


[3] In Cause No. 9794, approved 
July 26, 1929, P.U.R.1929E, 272, the 
above subject was considered at length 
and this petitioner’s prayer for in- 
crease in rates on account of storm 
damage was therein denied. How- 
ever, the subject of storm damage was 
introduced in the instant case from a 
different view and in a different man- 
ner. Petitioners established in the in- 
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stant case the fact that damage from 
sleet storms in this territory is more 
severe than usual in other territory. 
In the instant case particular reference 
was had to the storm of May 2, 1929. 
Testimony upon this subject was con- 
tributed by E. L. Cline, president, 
general manager, and chief engineer 
of petitioner; Fred Pyle, plant super- 
intendent for the petitioner and by 
W. F. Lebo, engineer for the Public 
Service Commission. The extent of 
damage resulting from the storm of 
May 2, 1929, expressed in dollars, 
varies from not less than $140,000 
(as stated by Mr. Cline) to $36,252.14 
(as stated by Mr. Lebo). Mr. Cline’s 
stateinent was oral; statements by Mr. 
Pyle and Mr. Lebo were written and 
made after calculation. Mr. Lebo’s 
statement will be found in Commis- 
sion Exhibit B, pages 3 and 4, as fol- 
lows: 

“The Commission’s appraisal as of 
July 1, 1927, shows the average con- 
dition of the rural property as 75 per 
cent. I have been over more than half 
of rural property and it is my im- 
pression that before the storm the 
condition of the rural property 
was not over 60 per cent. In re- 
pairing the storm damage many lines 
have been rebuilt or built new so that 
now the condition is about 70 per 
cent. 

“An inspection of the rural poles 
was made to determine their life in 
LaPorte county. These inspections 
were made at points where the age 
was known by employees of the com- 
pany. Untreated poles set in 1924 
show about } inch rot, while treated 
poles set in 1924 show no signs of 
decay. From my inspection, I believe 
that poles set in 1924 have a remain- 


ing life of ten to twelve years for the 
untreated butts and fifteen to twenty 
years for the treated butts. Untreated 
poles set in 1919 show # inch to 1 
inch butt rot. I have estimated that 
the remaining life of these poles 
varies from three to ten years, depend- 
ing on the diameter of the butt. For 
about 44 miles between Wanatah and 
LaCrosse the company is now build- 
ing a new line, which is to replace a 
very old line now on the right of way 
of a state road. The poles and most 
of the wire on this line are over seven- 
teen years old. These poles were in 
very bad condition, being very nearly 
rotted off. The wire was badly rust- 
ed and pitted and had reached the end 
of its useful life. The sleet storms 
which occur every six years have also 
required the replacement of poles and 
wire after only five or six years’ serv- 
ice. Another factor which has 
shortened the expected life of rural 
poles and wire has been the necessity 
of moving lines back on the state 
roads. From my inspection, I believe 
that the average life of untreated poles 
in LaPorte county is about fifteen 
years and that the average life of 
galvanized iron wire is about twelve 
years. The company has so very few 
treated poles in its system, that no 
special study was made for treated 
poles. 

“On June 25, 1929, I made a re- 
port covering the storm damage to 
the lines of the LaPorte County 
Indiana Telephone Company by the 
sleet and snow storm of May 2, 1929. 
As of October 1, 1929, the company 
has spent $19,797.59 in repairing this 
damage. Of this total $11,403.56 is 
labor and $8,394.03 is material. I 
made an inspection of the work being 
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done by the company since my visit 
of June 17, 1929, and find that the 
main leads are being built of new 
material by the company and are not 
being repaired. In doing this work 
the company is building stronger and 
better lines than the original. Also 
I find that the company has been 
routing their lines over different roads 
and is not putting the lines back in 
the original place, but they are build- 
ing new lines on different roads and 
removing lines from other roads. In 
building the new main leads, much 
good material has been salvaged 
which has been used in rebuilding the 
branch lines. At one point between 
LaCrosse and Wanatah the company 
is building a new line with an average 
of 10 wires. The length of this line 
is 44 miles. This is on a state road 
which is to be paved and the old line 
is on the road right of way. The old 
line is at least seventeen years old and 
is in bad condition and needs replac- 
ing; however, this is a north and 
south line and was not badly damaged 
by the storm of May 2. 

“As of October 1, 1929, the com- 
pany has not made any charges to 
capital of the cost of the new lines. 
According to the telephone classifica- 
tion of accounts, the cost of the new 
lines should be charged to capital and 
the original cost of the lines removed 
should be removed from the capital 
account. It seems that the company 
should be required to make an ac- 
curate division of the total expense 
that should be charged to capital and 
to maintenance.” 

Mr. Pyle’s statement will be found 
in petitioner's Exhibit No. 1 and 
shows his total estimate of cost of 
rehabilitating the company’s property 


on account of the storm damage of 
May 2, 1929, exclusive of 15 per cent 
added on account of undistributed 
construction overheads, to be $50,- 
725.57, exclusive of work of rehabili- 
tation that had been done prior to Oc- 
tober 1, 1929. 

[4] The Commission will not allow 
overhead construction charges on this 
work, for the reason that from the 
revenues of the company is paid, 
monthly, $50 as salary to Mr. Cline 
as chief engineer of the company, and 
for the reason that there was no proof 
in this cause to show that such over- 
head charges were incurred other than 
the $50 monthly payment referred to 
above. 

In Exhibit No. 1, compiled by Mr. 
Pyle, are included estimates for re- 
habilitation of some of the company’s 
lines, the work upon which had been 
completed before October 1, 1929. 
The inclusion of estimates for such 
lines in Mr. Pyle’s statement was, 
therefore, erroneous, as follows: 


LaCrosse Exchange—Line 94 ..... $548.67 
Rg Pe «ae oe Ee 359.22 
Hanna Exchange—Line 63 ........ 102.07 
Union Mills Exchange—Line 28... 455.75 
Wanatah Exchange—Line 10 ..... 436.26 
Same exchange—Line 11 .......... 220.59 
Same exchange—Line 14 .......... 593.76 

WY cipincdlnddiiedssionmiaii $2,716.32 


[5] In Cause No. 9794, P.U.R. 
1929E, 272, witnesses estimated the 
cost of pulling slack out of wire that 
had become twisted or entangled on 
account of the storm. In that hearing 
all witnesses testified that $7 per mile 
would be a fair approximate allow- 
ance for this work. In Exhibit No. 
1 in the instant case, compiled by Mr. 
Pyle, he used $8.28 per mile for pull- 
ing slack out of wire in the exchange 
serving the city of LaPorte and vicin- 
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ity and used $10.09 per mile for simi- 
lar work in all other parts of the ter- 
ritory served by this petitioner. All 
witnesses agreed that the allowance 
for this work is an estimate. All wit- 
nesses agreed upon the estimate of $7 
per mile in Cause No. 9794, supra. 
The Commission’s engineer sees no 
reason for altering his previous esti- 
mate in the instant case. The Com- 
mission believes him to be without 
prejudice in his estimate and wil per- 
mit it to stand as a basis for the esti- 
mated cost to rehabilitate property on 
account of storm damage. 

Mr. Pyle’s estimate of cost to re- 
habilitate, offered but not accepted in 
toto, in Cause No. 9794, supra, was 
$8,369.82 greater in said cause than 
was his estimate submitted in the in- 
stant case after adding the $19,797.59 
spent by the company in work of re- 
habilitation prior to October 1, 1929. 
It seems, therefore, that Mr. Pyle in 
his testimony continues to draw 
nearer to the estimate originally made 
by Mr. Lebo, of the Commission’s 
engineering department, as time pro- 
gresses. The Commission has faith 
in Mr. Lebo’s estimate in view of the 
errors disclosed above in Mr. Pyle’s 
estimate and will consider Mr. Lebo’s 
estimate a reasonable basis for con- 
sideration in this cause. 


Tree-Trimming as Deferred Main- 
tenance 


Petitioner requests an allowance of 
$11,000 to be used in trimming trees 
for the purpose of clearing lines from 
interference ; also an annual 
allowance of $5,000 in order to main- 
tain the condition proposed to be 
created by the use of the $11,000. 

The evidence showed that nothing 





INDIANA PUBLIC SERVICE COMMISSION 


138 





had been done in the way of trimming 
trees along the rights of way and 
lines of petitioner since January 1, 
1927—especially nothing of conse- 
quence. The president of petitioning 
company testified in support of the 
allegations in the petition. 

[6] Thomas D. Pierce, one of the 
engineers for the Public Service 
Commission and a witness in this 
cause, presented Commission’s Ex- 
hibit E, which found the condition as 
to tree-trimming referred to above to 
be apparently wholly neglected. . His 
report showed that, in his judgment, 
it would require $7,350 instead of 
$11,000, as claimed by petitioner, to 
clear the petitioner’s right of way and 
lines from foliage. His _ report 
showed also his estimate of $3,000 
per year in order to maintain the con- 
dition that would result from the ap- 
plication of $7,350 in removing the 
foliage. 

Tree-trimming along the right of 
way and lines of a telephone com- 
pany’s property is usually done as in- 
cidental to the maintenance work. 
The custom of telephone linemen is 
to carry their tree-trimming appli- 
ances with them in looking after the 
lines of poles, wire and other matters 
incident thereto. To set apart a spe- 
cial fund as requested in the petition 
could not carry with it the right to 
force the application of that fund for 
the purposes sought. If not used for 
those purposes, the Commission could 
reduce the rates correspondingly and 
at the same time provide for the elim- 
ination of the allowance. That would 
mean a contest that would cost the 
company, the patrons and the Com- 
mission unnecessary and unwise ex- 
penditures. The Commission believes 
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that the custom of telephone com- 
panies, which attend to tree-trimming 
incidentally while attending to other 
maintenance matters along the lines 
of the company, should prevail with 
this petitioner. Therefore, the request 
for these allowances will be denied. 
The work will not cost half as much 
if done while other maintenance work 
is being done on the lines as if done 
in accordance with the petition and 
with the report of Mr. Pierce. 

Deferred maintenance of this na- 
ture is certain to affect the service. 
Petitioner insisted that service is 
good. Protestants did not success- 
fully combat that contention. There- 
fore, petitioner’s contention that serv- 
ice is good contradicts its contention 
for extra allowance for tree-trim- 
ming. 


Extraordinary Maintenance 


[7] Evidence disclosed that more 
or less damage by storm is suffered by 
petitioner’s property at intervals of 
approximately five years. This dam- 
age occurs almost wholly in rural ter- 
ritory. In petitioner’s property it is 
a matter of consequence. 


Removal of Pole Lines on State 
Highways 

Petitioner seeks increase of rates 
to cover expense incurred on account 
of changes in right of way of state 
highways requiring removal of pole 
lines, wire, etc. This is a matter that 
is incidental to the business. It is 
nonrecurring. As shown by testi- 
mony by Mr. Lebo, many lines need 
reconstruction, regardless of the 
necessity for removal. After due 
consideration of the evidence in this 
connection and of the very proper 


custom of practically all other public 
utility operators in Indiana, this re- 
quest will be denied. 


Stock and Security Issues 


Authority is sought to issue and 
sell 300 shares of preferred stock, 7 
per cent cumulative, $100 par value 
per share, at 90 per cent of par value, 
and 320 shares of common capital 
stock, $100 par value, at 85 per cent 
of par value. The proceeds are sought 
for the purpose of reimbursing the 
depreciation fund on account of 
monies used therefrom for paying for 
net additions and betterments and to 
replenish the company’s treasury for 
money alleged to have been expended — 
therefrom for the same purpose. 

In completing the rehabilitation of 
the property on account of damage 
by storm of May 2, 1929, additional 
capital expenditures will be necessary. 
Therefore, authority will be granted 
to issue and sell 300 shares of pre- 
ferred stock as prayed for at 90 per 
cent of par and 200 shares of com- 
mon capital stock at not less than par. 
The proceeds from these issues must 
be used first to restore to the depre- 
ciation fund all monies expended 
therefrom. for the purposes other than 
provided by law in Chap. 64, p. 210, 
Acts 1925. 

Retirements made by the company 
and recorded on the books have been 
made on the basis of the Sloan & 
Company appraisal. That appraisal 
is too high and should not have been 
used as the basis of book entries, as 
shown in Commission’s Orders Nos. 
8775 and 8776. The company should 
be required to set its own records in 
order with this Commission’s orders 
before being the recipient of chari- 


139 









table consideration by the Commis- 
sion. (See Uniform System of Ac- 
counts for Telephone Companies, par. 
13, p. 33.) However, in considera- 
tion of the basis upon which retire- 
ments should have been made, the 
Commission will grant the authority 
to issue securities in a sum equal to 
the sum of the net additions, the en- 
hancement of property value on ac- 
count of changes in material prices 
and an allowance for retirements at 
less than the values shown on the 
books for retirements actually made. 
The Commission finds this sum to be 
$47,500 and will authorize the issu- 
ance of securities in that amount. 

The Commission’s accounting de- 
partment was instructed to prepare a 
statement of operating revenues and 
operating expenses for the year 1929, 
four months of which were projected, 
and the result is as follows: 









































Requirements 


uct: 
Extraordinary repairs—60% 


Additional taxes 1930 


Total 


Revenues 
Exchange service 


Miscellaneous operating 
Nonoperating 


Totals 


The amount of revenue projected 
shows requirements to be $22,242.79; 
and the amount of revenue to be re- 
ceived on the several schedules which 
were increased will still be less by 
$1,478.79 than the requirements. It 
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ppamting expenses W/o depreciation ....... 


Depreciation 5% on depreciable property . nce 
FO I EN IED a ccnccscenseccceecsess 
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Pee eee eee eee eee eee eee ee eee eee 


Less than requirements ...........2..e00- 
Note: The above requirements do not include any rate case expense. 
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will also be noted that no attorney’s 
fee or rate expense is included. 

The Commission, having heard the 
evidence and being fully advised in 
the premises, is of the opinion and 
finds that some additional revenue 
should be provided, and it will be so 
ordered. 

It further finds that where free 
service now exists between petitioner’s 
exchanges at Hanna, LaCrosse, Roll- 
ing Prairie, Union Mills, Wanatah, 
Westville, and Laporte, all of In- 
diana, the samé should be revoked, 
set aside and in lieu thereof a toll 
charge of 10 cents should be estab- 
lished, put into effect, and collected 
for calls of three minutes or less dura- 
tion to and from all of petitioner’s 
exchanges, and it will be so ordered. 

It further finds that in making all 
charges for toll service, the same 
amount that is authorized for the 





First 
8 months Projected 
Year 

a ene $75,891.46 
6oeStneté 9,745.37 $66,146.09 $99,219.14 
sstoanoun 4,512.84 
onaaeeeds $949,551.43 47 477.57 
vsdiehawes 66,780.35 
aun . $217,989.90 
se ahelsicaaninhiemiba cae tasieeitahtia $110,032.50 $165,048.75 
ndthdecacwiwstseteesh 17,739.41 26,609.19 
vite Weidmiamedtaasteng 2,244.39 3,366.59 
Pe RR RS 481.72 722.58 
oniiiilsnapiastliiintaliataaadiaiii $130,498.02 $195,747.11 
Rei I IRE aS. + oie wie se + $22,242.79 


initial call should be charged for each 
additional five minutes’ conversation 
or fraction thereof, and it will be so 
ordered. 

It further finds that the monthly 
single line business phone rate of $5 
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within the corporate limits of La- 
Porte, Indiana, should be vacated, set 
aside, and held for naught, and in 
lieu thereof a rate of $5.50 per month 
should be established, and it will be 
so ordered. 

It further finds that the single line 
residence rate within the corporate 
limits of LaPorte, Indiana, of $2.50 
should be vacated, set aside, and held 
for naught, and in lieu thereof a rate 
of $3 per month should be established, 
and it will be so ordered. 

It further finds that the four-party 
monthly rate of $1.50 within the cor- 
porate limits of LaPorte, Indiana, 
should be vacated, set aside, and held 
for naught, and in lieu thereof a rate 
of $1.85 per month should be estab- 
lished, and it will be so ordered. 

It further finds that the balance of 
said rate schedule now in effect shall 
remain undisturbed and in force and 
effect until the further order of the 
Commission. 

It further finds that petitioner, La- 
Porte County Indiana Telephone 
Company of LaPorte, Indiana, should 
be authorized and directed to issue 
and sell at not less than 90 per cent 
of par, three hundred shares of its 
7 per cent cumulative preferred stock 
of the par value of $100 per share, 
and 200 shares of its common capital 
stock of the par value of $100 per 
share, to be sold at not less than par, 
or $100 per share, the proceeds re- 
ceived from the sale of said stock 
to be used in reimbursing the depre- 
ciation reserve fund of petitioner, 


and should any balance remain in said 
reserve fund, the same may be trans- 
ferred to the company’s treasury to 
reimburse said treasury for money 
expended therefrom as capital ex- 
penditures, and it will be so or- 
dered. 

[8] It further finds that the 4 per 
cent on the depreciated or book value 
heretofore applied each year as a de- 
preciation reserve fund is inadequate 
and the same should be abrogated, set 
aside, and held for naught, and in lieu 
thereof 5 per cent of the book value, 
or $949,551, of petitioner’s property 
each year should be set aside as a de- 
preciation reserve fund, to be used in 
accordance with § 25 of the Acts of 
1913, and for no other purpose, and 
it will be so ordered. 

It further finds that the fair value 
of petitioner’s property for purposes 
of this cause should be $954,005 and 
it will be so ordered. 

It further finds that all prayers of 
the petition not specifically granted 
in the preceding paragraphs herein 
should be denied, and it will be so 
ordered. 

It further finds that the provisions 
of this order should be in force and 
effect as of January 1, 1930, and 
until the further order of this Com- 
mission, and it will be so ordered. 


McCardle, Chairman, Ellis and 
West, Commissioners, concur ; Single- 
ton, Commissioner, who heard the 
case, dissents; McIntosh, Commis- 
sioner, dissents. 
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Re Alabama Utilities Service Company 


Re Tri-City 


Gas Company 


[Docket No. 5824.] 


Rates — Promotional rates — Modification to prevent public dissatisfaction. 
A promotional rate, proposed by a natural gas company attempting to 
stimulate consumption and to distribute equally the cost of service, while 
approved in principle, was modified by the Commission so as to prevent 
any burdensome increase to a substantial number of small consumers who 
did not yet appreciate the justice of a strict application of the cost of serv- 


ice basis for rate distribution. 


[February 6, 1930.] 


genes by two gas utilities for approval of certain gas 
rates; rates approved as modified. 


By the Commission: The Ala- 
bama Utilities Service Company filed 
with the Commission for approval a 
schedule of rates applicable for nat- 
ural gas service at Anniston, Ala- 
bama, and Tuscaloosa, Alabama, 
and on the same date the Tri-City 
Gas Company filed the same schedule 
of rates applicable for natural gas 
service at Gadsden, Alabama. The 
rates included in the schedules so 
filed are as follows: 


General Gas Service Rate 


Available to all consumers of the 
company’s gas service not otherwise 
specifically provided for. 


Rate: Net Gross 

For the first 200 cu. ft. or less 
i L . ccctehéemeees cmon $1.50 $1.60 
per 1,000 cu. ft. 

For the next 800 cu. ft. used 
dea ete ene aie 1.75 1.85 

For the next 4,000 cu. ft. used 
NE PIN Bain saceeascoce's 1.20 1.30 

For all over 5,000 cu. ft. used 
Me UE se¥eneiecanesscs 65 75 


* 
Commercial Gas Service (Optional) 


Available to any consumer, but es- 
pecially for restaurants, hotels, bake- 
ries, etc., for space heating, commer- 
cial cooking, refrigeration, or any 
other use. 


Rate 


Service Charge 
Per meter per month .......... $1.00 net 


Maximum Use Charge 
For each 100 cubic feet per hour 
of maximum hourly rate of 
St Br GN cenvess-conseucs 


Consumption Charge 
Per 1,000 cu. ft. 


Net Gross 
For the first 5,000 cu. ft. used 
NL, ou cdidnce's Pe eewsae’ $1.00 $1.10 
For the next 45,000 cu. ft. used 
> eee eveeelites 55 .60 
For all over 50,000 cu. ft. used 
DEPT . cdddsweacsnceseaent 35 40 


Industrial Gas Service (Optional) 


Available to any consumer using 
the company’s gas service for indus- 
trial purposes who will guarantee a 
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minimum annual consumption of 
600,000 cubic feet per year. 


Rate 


Maximum Use Charge 
Per 100 cu. ft. 
Net 


For the first 300 cu. ft. per 
hour of maximum hourly 


rate of use—per mo. ..... $2.00 
For all over 300 cu. ft. per 
hour—per mo. ........0+. 1.00 
Plus 
Consumption Charge 
Per 1,000 cu. ft. 
Net Gross 
ee and eH 50,000 cu. ft. used 
bab éhbesueacdebemed $.60 $.65 
For Anny ‘next 150,000 cu. ft. 
a 40 
For all over 200,000 cu. ft. 
wel OOF GAA. 06 cesccccesce 30 35 


Wholesale Industrial Gas Service 

Available to any consumer using 
the company’s gas service for indus- 
trial purposes and guaranteeing an 
annual consumption for . 10,000,000 
cubic feet. 


Rate 


Maximum Use Charge 
Per es cu. ft. 


For the ‘first 2,000 cu. ft. of 


hourly maximum demand 


ees Pere $1.50 
For the next 3,000 cu. ft. of 

hourly maximum demand 

~ . 1.25 
For all over 5,000 cu. ft. of 

hourly maximum demand 

SOT SME: «.o5s ccesccensee 1.00 

Consumption Charge 
Per 1,000 cu. ft. 
Net Gross 
For the first 500,000 cu. ft. 
kre eee $34 $36 
For the next *1500,000 cu. ft. 

Ue rare 30 
a ‘4 —_ 3000,000 cu. ft. - 
ar “at on *5006,000 cu. ft. 

O6GE SOP GK on cccsicccaecs at 60D 


The first hearing on above rates 
was held in the city hall in Birming- 
ham on January 17th, with officials 
and representatives of the three cities 
affected, and representatives of peti- 


tioner present. At this hearing, the 
petitioner offered a revised schedule 
for General Gas Service for Gadsden, 
Alabama, Anniston, Montgomery, 
Selma, and Tuscaloosa to be effective 
on the introduction of natural gas 
service in each community. The re- 
vised rate was as follows: 


General Gas Service 


Available to all consumers of the 
company’s gas service not otherwise 
provided for. 


Rate: Net Gross 
For the first 200 cu. ft. or less 
WOOT OOF SNK oacdesccececen $1.50 $1.60 
Per 1,000 cu. ft. 
For the next 2800 cu. ft. used 
Re ERE are $1.35 $1.45 
For the next 2000 cu. ft. used 
de ee oe eae 95 
For all over 5000 cu. ft. used 
1 DEE wsicenctadenein SS... 


On request of the cities’ represent- 
atives for further time in which to 
study the revised schedule of rates, 
hearing on the Anniston rates was 
continued to January 29, 1930, at 
Birmingham, and on the Gadsden 
and Tuscaloosa rates to January 30, 
1930, at Birmingham. 

At these hearings, the petitioning 
companies, which are both owned 
and controlled by the Southern Cities 
Public Service Company, presented 
testimony relative: (i) to the per 
cent decrease in gross revenue which 
would be caused by application of 
the rates petitioned for, (2) in a 
general way to the decreased produc- 
tion cost at Anniston and Gadsden 
and the increased distribution cost at 
all three cities occasioned by intro- 
duction of natural gas, (3) to the 
conditions under which the utility is 
purchasing the present supply of coke 
oven gas at Tuscaloosa, (4) to the 
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cost to serve gas to individual cus- 
tomers. 

Resolutions from city council of 
Anniston were filed: (1) protesting 
raising of minimum charge to $1.50, 
(2) protesting adoption of any 
schedule of rates that would dis- 
criminate against city of Anniston 
in favor of other cities using this 
service: (3) petitioning that any rate 
schedule adopted require a minimum 
number of B. T. U. per cubic foot 
of gas. The city council of Gadsden 
filed a petition protesting the adop- 
tion of the General Gas Service 
schedule on the grounds that it was 
unjust, unfair, unreasonable, and dis- 
criminatory to the Gadsden people 
and asked that the present gas rate 
not be increased. 

In addition to these resolutions, 
considerable date was filed by repre- 
sentatives from cities of Anniston 
and Tuscaloosa, (1) relative to the 
effect of the proposed general gas 
rate on the small consumers in each 
city; (2) comparisons of the pro- 
posed general gas rate with natural 
gas rates in other states having such 
service. 

In addition to such documentary 
evidence, the mayors and representa- 
tives from the three cities affected 
presented oral argument which was 
principally an elaboration of the 
documentary evidence. 

Mayors from the cities affected 
stated that the schedules filed other 
than for General Gas Service met 
their approval and no objections were 
made to same. 

This case involves the prescribing 
of rate schedules for service new in 
Alabama. The petitioners claim 
this service will be greatly superior 
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to the present manufactured gas serv- 
ice and will be of great benefit in the 
upbuilding of these cities through 
use of natural gas by industries. The 
petitioner further claims that the 
schedules petitioned for will work to 
produce these results and at the same 
time be equitable to all concerned. 
On the other hand, the consumers, 
through their representatives, claim 
rates petitioned for are unfair and 
base this claim partly on the effect 
of the rates on the small customer, 
and partly on comparisons of rates 
in other cities where natural gas is 
already in use. In fixing these rates, 
the Commission has the benefit of the 
past history of manufactured gas and 
electric rates in this state. This his- 
tory convinces the Commission that 
the rate structures which tend to 
equitably distribute the cost of serv- 
ice inures to the benefit of the con- 
sumer as well as of the company. 
We have had occasion in the past, 
notably in Docket No. 4465, decided 
October 10, 1924, 35 Ala. P. S. C. 
367, P.U.R.1925A, 413; Docket No. 
4810, Re Mobile Gas Co. decided 
February 28, 1927, 38 Ala. P. S. C. 
41, and Docket No. 5193, in Ala- 
bama Pub. Service Commission v. 
Alabama Power Co. decided May 26, 
1928, 39 Ala. P. S. C. 89; to refer 
to the relatively large cost of service 
incurred by utilities through distri- 
bution. And, as we have stated in 
substance in each of these cases re- 
ferred to above, it is the more equi- 
table distribution of these costs which 
makes necessary some form of rate 
which will cause the small customer 
to pay a charge more reasonably pro- 
portionate to the cost which he puts 
on the utility. Unless this is done, 
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it is manifest to anyone who gives 
the subject careful consideration that 
the loss incurred by the utility in 
furnishing these small customers 
service, must be reflected in a some- 
what higher commodity charge paid 
by the average customer of the util- 
ity. 

“If it were possible for all cus- 
tomers of gas and electric utilities 
to go to the manufacturing plant of 
the utility and carry away its product 
as is so frequently done in the pur- 
chase of ordinary household supplies, 
then there would be justification for 
only such differentials between the 
price paid by the small consumer and 
that paid by the large consumer as 
ordinarily maintains in the sale of 
merchandise in private business.” 
Docket No. 5193, supra, at p. 97. 

In the present proceeding, the peti- 
tioner has presented a schedule of 
rates for the three cities of Gadsden, 
Anniston, and Tuscaloosa, which 
would substantially increase the bills 
of the smaller consumer, render some 
reduction to the average consumer 
with a substantial reduction to the 
consumer using above 3,000 cubic 
feet of natural gas per month. The 
principle of such a promotional rate 
is sound in our opinion, yet the meas- 
ure of these rates, if approved, would 
so increase the bills of the smaller 
consumer as to cause the utility to 
lose a number of such customers. As 
we said in Docket Nos. 5454, 5494, 
decided December 31, 1928, 39 Ala. 
P. S. C. 307, P.U.R.1929A, 458, 
469: “Rate structures have not yet 
come to the point of following strict- 
ly the cost of service basis. While 
the tendency is in that direction, the 
development ought probably to be 
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evolutionary, not revolutionary. 
Whether such method of rate making 
can, or should, ever be strictly ap- 
plied in the case of such necessities 
as water, light, heat, and sanitation, 
is a very debatable question.” 

The schedule of rates we are here- 
by prescribing, in our opinion, will 
prove sufficiently attractive to the 
average and larger consumer of gas 
to cause a substantial increase in busi- 
ness to the utility from these classes, 
and will, at the same time, prevent 
any burdensome increase to a sub- 
stantial number of small customers, 
who have not learned to appreciate 
that there are certain costs which the 
utility incurs in serving them that do 
not vary with the amount of gas con- 
sumed. These costs are approxi- 
mately the same in rendering service 
to a customer using 500 cubic feet of 
gas as they are to a customer using 
10,000 cubic feet. The Commission 
in prescribing rates have endeavored 
to give consideration to all inter- 
ests. 

Comparison in each city affected 
of domestic monthly billings for vari- 
ous consumptions under the present 
manufactured gas rates, those peti- 
tioned for, and the rate herein pre- 
scribed, are set out in detail on Ex- 
hibits “E” of this report and order, 
which separately show such compari- 
son for Anniston, Tuscaloosa, and 
Gadsden. 

The schedules filed by the company 
applicable to commercial and indus- 
trial service are found to be reason- 
able for such service. 

The lower rates open up a large 
field of use in both domestic and in- 
dustrial classes. 

The amount of gas that can be 
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sold by the company under these 
schedules, and, therefore, the amount 
of its revenue and operating expens- 
es cannot be definitely forecasted. 

Indeed, the views of all interested 
parties indicate that rates prescribed 
in this case are, because of the cir- 
cumstances, more or less experiment- 
al. For this reason, the Commission 
retains jurisdiction of these proceed- 
ings for the purpose of revising our 
present order at any time in the fu- 
ture, when after a reasonable period 
of operation, there appears substan- 
tial reason for modifying the rates 
now prescribed. 

The revenues to be derived from 
application of these rates, as well as 
the expenses incurred in the distribu- 
tion of natural gas, cannot now be 
definitely forecasted. The Commis- 
sion finds that the application of the 
prescribed rates to the 1929 business 


in each city would not produce, after 
reasonable expenses, a return in ex- 
cess of what is fair on the value of 
the property used and useful in public 
service. 

The testimony of petitioner is to 
the effect that tests of the natural 
gas to be supplied show that general- 
ly speaking, such gas has twice the 
heating value of manufactured gas. 

The Commission includes in these 
rate schedules a B.T.U. standard of 
heat value to apply to natural gas 
service. 

The Commission will issue separate 
orders covering rates for each com- 
munity to which natural gas is now 
available. This service is not now 
available to Montgomery or Selme 
and consideration of the application 
for rates to these commuities will be 
given by the Commission at such 
time as the service becomes available. 





NORTH CAROLINA CORPORATION COMMISSION 


Re Almond Light & Power Company 


Service — Abandonment — Improper actions by consumers — Refusal of pay- 


ment. 


An electric utility was authorized to discontinue a section of its distribu- 
tion system where a majority of the customers had refused to pay their 
current bills and had reconnected their service after the company had dis- 


connected them for nonpayment. 


[February 4, 1930.] 
ETITION of an electric utility to abandon certain distribution 


lines; granted. 


By the Commission: This matter 
came up upon the application of the 
petitioner for permission to abandon 


certain electric distribution lines near 
the town of Albemarle, North Caro- 


lina. 
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It appears that under the former 
management of this company certain 
extensions were made to the cost of 
which certain contributions were 
made by the prospective subscribers. 
Since the present management has 
obtained control, a controversy has 
arisen with reference to these con- 
tributions, the subscribers claiming a 
verbal agreement and the original 
owners disputing the claim. The 
company has an affidavit from one of 
the original subscribers confirming 
the stand taken by the company. 

A majority of the subscribers hav- 
ing refused to pay their current elec- 


RE ALMOND LIGHT & POWER CO. 


tric bills, the company has discon- 
nected service for nonpayment and 
the subscribers have reconnected de- 
spite warnings to the contrary. The 
company, therefore, desires to sacri- 
fice such revenue as it may now be 
getting from the lines in order to 
avoid any litigation with the claim- 
ants; therefore, it is 

Ordered, that the Almond Light & 
Power Company be, and it is hereby, 
authorized to discontinue this section 
of its distribution system at the point 
where it connects with the Moss 
Springs Line, subject to hearing up- 
on complaint. 




















DISTRICT OF COLUMBIA SUPREME COURT 


Myron P. Lewis et al. 


v 


Potomac Eleétric | Power Company 


[Nos. 50417, 50419, 50421, 50422, 50423.] 


Service — Right to discontinue — Submetering by landlord. 
An electric company has no right to refuse service to an apartment house 
whose owner declines to agree not to charge tenants for current resold 
to them on a metered basis, or else not to resell such current to his tenants 
at all. 
[January 31, 1930.]} 
S77 by the owners of apartment houses against an electric 
company to compel the rendition of service; motion to dis- 
miss overruled, 
* 
charge his tenants for such electricity 
transmitted to them by him on the 
basis of the amount used by the ten- 
ants as ascertained by a meter, or else 
that the apartment house owner will 
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STAFForD, J.: The question here 
involved is whether the defendant has 
a right to refuse to furnish electricity 
to an apartment house owner unless 
the latter will engage that he will not 













engage not to resell the electricity to 
his tenants. Four of the same plain- 
tiffs brought suits in this court in 
which they claimed that the Commis- 
sion’s approval of this condition 
made the order of the Commission 
void. Those suits were treated as 
brought under the statute and not as 
an appeal to the general equity power 
of the court. There was a motion 
to dismiss the bills and the motion 
was sustained upon the ground that 
the order of the Commission was not 
necessarily void by reason of its ap- 
proval of said condition; that such 
condition might be legal or illegal 
but that in any case the Commission 
had no jurisdiction over the matter 
of submetering by apartment house 
owners inasmuch as the statute in 
question took out of their jurisdiction 
the situation here presented in its 
definition of the term “electrical cor- 


poration.” The section reads in 
part: 

a except where electricity 
is made, generated, produced, or 


transmitted by a private person or 
private corporation on or through 
private property solely for its own 
use or the use of tenants of its build- 


DISTRICT OF COLUMBIA SUPREME COURT 





ing and not for sale to or for the use 
of others.” 

The decision was that this language 
showed a plain legislative intent to 
allow apartment house owners to re- 
ceive electricity from the power com- 
pany and transmit it for the use of 
its tenants and to charge its tenants 
therefor. This question having been 
determined by the prior decision the 
sole question would seem to be 
whether in thus charging the tenants 
for the electricity bought by the 
apartment house owner and by him 
transmitted to them the amount of 
such charge may be ascertained by 
the use of a meter so that each tenant 
may be charged for what he actually 
uses instead of being charged a lump 
sum by way of increased rent or with- 
out any reference to the amount used 
by the particular tenant. The court 
is unable to see any reason or legal 
basis for such a distinction, nor upon 
what ground the power company can 
refuse to- furnish the electricity to 
the apartment house owner unless 
he will comply with such a con- 
dition. 

For these reasons the motion to dis- 
miss will be overruled. 





UNITED STATES DISTRICT COURT, NORTHERN DISTRICT OF 
ILLINOIS 


Illinois Bell — Company 


Pat H. Menalions et al. 


(— F. (2d) —.) 
Intercorporate relations — Separate corporate entities — Stock ownership. 
1. The fact that a nation-wide holding company owns 99 per cent of the 
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stock of a state-wide subsidiary telephone company does not have the effect 
of destroying the corporate entity of the state company, in the absence of 
any evidence to overthrow the presumption that the directors have per- 
formed their official duties honestly and have acted in good faith with 
respect to the corporation and to the public, p. 152. 


Intercorporate relations — Disregard of corporate fiction — Estoppel. 
2. The Commission may not disregard the separate corporate entity of a 
parent company owning 99 per cent of the stock of a local telephone com- 
pany for the purposes of defending the reasonableness of its order, where 
it has treated the local company as a separate corporate entity for the pur- 
pose of compelling it to establish rates, p. 153. 


Intercorporate relations — Evidence of corporate control — Benefits. 
3. The contention that a parent company owning 99 per cent of the stock 
of a local telephone subsidiary so dominated and controlled the officers 
of the latter as to reduce it to a mere agency or instrumentality of the 
parent was held not to be sustained where the evidence showed co-ordina- 
tion of activities of both organizations with a view to producing an efficient, 
unified service, p. 153. 


Intercorporate relations — Contract between parent and subsidiary. 
4. Agreements made by a local telephone subsidiary with its parent hold- 
ing company, although to be scrutinized carefully so far as they affect the 
question of confiscation, are not to be rejected or supplanted in the absence 
of any evidence of bad faith on the part of the contracting parties, p. 155. 


Apportionment — Telephone properties — Interstate service — Board-to-board 
basis. 

5. The method followed by a telephone company in allocating property to 
interstate service, for rate-making purposes, on the basis of the use made 
of its facilities from the toll switchboard in interstate commerce, while 
allocating all properties from the subscriber’s station to the toll trunk to 
intrastate service, was approved as reasonable, where the opposition 
adopted a purely negative attitude and offered no affirmative evidence to 
support any different method of apportionment, p. 156. 


Intercorporate relations — Division of tolls — Telephone companies. 
6. A division of telephone tolls between a long distance parent company 
and its local operating subsidiary whereby the local company retained from 
45 to 49 per cent of the total gross of the originating long distance tolls, 
and earned 12.64 per cent on the book cost of its interstate toll property 
was held to be fair and reasonable, especially where the return to the local 
company on its entire exchange properties was only 5.74 per cent of the 
book cost, p. 157. 

Return — Amount as a whole — Confiscation — Intrastate property. 
7. The court determined an issue of confiscation claimed by a telephone 
company on the basis of the property allocated to one city where such basis 
was less favorable to the utility’s claims than that of its total intrastate 
property or its intrastate exchange property, p. 158. 


Return — Payment to affiliated company — Estoppel. 
8. A telephone subsidiary, in accepting for a time a rate order of the Com- 
mission which refused to give full force to a contract between the local 
company and its parent calling for a payment of a percentage of its gross 
receipts in return for certain services, was held not to be estopped in a 
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subsequent proceeding attacking the order as confiscatory from claiming 
~~ by amount called for in the contract as a proper operating expense, 
p. 159. 

Valuation — Property paid for out of depreciation reserve. 
9. The exclusion by the Commission from a telephone company’s rate base 
of the value of extensions and additions paid for from the depreciation 
reserve was held to be clearly erroneous, especially where the Commission 
had also reduced the company’s allowance for depreciation, p. 161. 

Evidence — Presumption favoring Commission order — Overcoming. 
10. The action of the Commission in excluding from the rate base of a 
telephone utility the value of certain additions paid for from the deprecia- 
tion reserve, while at the same time reducing the utility’s annual allow- 
ance for depreciation, was held to be so inconsistent as to destroy any 
presumption favoring the Commission’s findings, p. 161. 

Return — Purchases from affiliated company — Telephone equipment. 
11. A contention that exorbitant prices were paid by a local telephone 
utility to an affiliated electric manufacturing company for purchases form- 
ing part of the plant account of the former was held unsustained by the 
evidence where the average profit of the manufacturing company for the 
preceding fourteen years was less than 7 per cent, p. 161. 

Valuation — Going value — Confiscation proceedings. 
12. It was held unnecessary in determining an issue of confiscation raised 
by a telephone utility to restrain enforcement of a Commission order for 
the court to do more than to find the amount allowed by the Commission 
for going value to be the minimum allowance possible, p. 161. 

Return — Percentage allowed. — Telephones. 


13. A rate order of a state Commission is confiscatory if, after resolving 
all possible disputed questions in favor of the order, the return is less than 
54 per cent of the fair value of the property involved, p. 161. 


[January 31, 1930.] 
| yes in equity by a telephone utility to enjoin the enforce- 
ment of a rate order of the Illinois Public Utilities Com- 


mission (predecessor of the Commerce Commission); tem- 
porary injunction made permanent. 


* 

















By the Court: The bill in this 
case, filed September 20, 1923, seeks 
to enjoin, on grounds of confiscation, 
rates for telephone service prescribed 
in an order of the Illinois Commerce 
Commission made on August 16, 
1923, P.U.R.1924A, 213, and effec- 
tive October 1, 1923. 

The rates now charged are those 
fixed by the Public Utilities Commis- 
sion (the predecessor of the Com- 


merce Commission) by order of De- 
cember 20, 1920, 8 Ann. Rep. Ill. P. 
U. C. 372. The Commerce Commis- 
sion instituted proceedings against 
the plaintiff on September 13, 1921, 
and by the order here attached, re- 
duced the rates for four classes of 
coin box service. 

The bill alleges that some of the 
company’s property was arbitrarily 
disregarded in making the valuation, 
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that the valuation is too low, and that 
certain expenses were improperly re- 
jected. The Commission and the city 
of Chicago, which was permitted to 
intervene as a defendant, answered 
the bill. Application for a temporary 
injunction was made. This was 
granted on December 21, 1923, after 
a hearing on affidavits, in which the 
disputed points were covered at length 
on both sides. The injunctional or- 
der recites that the affidavits are con- 
flicting, that the court is of the opin- 
ion that the preliminary injunction 
should issue because the rates are con- 
fiscatory, that the whole matter should 
go to a final hearing upon evidence to 
be adduced before the court and not 
merely upon affidavits, that the court 
is prepared to set the case down for 
immediate trial, that a final disposi- 
tion of the suit on its merits can be 
made within a few weeks, and, that 
pending such final hearing, a pre- 
liminary injunction should be grant- 
ed. 

The defendants did not avail them- 
selves of the offer of an immediate 
trial] tendered by the court, but elected 
to appeal to the Supreme Court from 
the order granting the temporary in- 
junction. That order was affirmed 
in a memorandum opinion October 
19, 1925 (Smith v. Illinois Bell 
Teleph. Co. (1925) 269 U. S. 531, 
70 L. ed. 397, 46 Sup. Ct. Rep. 22). 
Plaintiff then moved for a permanent 
injunction on the pleadings. That 
motion was denied, the reasons for 
the ruling being stated in the memo- 
randum filed July 1, 1927. 

The order granting the temporary 
injunction required plaintiff to enter 
into an undertaking that it will re- 
fund to its subscribers the amounts 
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paid by them in excess of the sums 
chargeable under the order of August 
16, 1923, supra. The amounts so 
reserved for refunds up to January 
1, 1929, were as follows: $427,289 
for the last quarter of 1923; $1,719,- 
624 for 1924; $1,765,444 for 1925; 
$1,774,492 for 1926; $1,793,918 for 
1927 ; $1,812,746 for 1928. The ex- 
act sum for 1929 is not in the record, 
but almost two million dollars more 
has been added to the amount which 
has been accumulated in the reserva- 
tion for refunds, the entire amount of 
such reservation being now more than 
eleven million dollars. 

Delay in bringing the case to trial 
is attributable to the city. The com- 
pany has been ready at all times to 
proceed. Postponements were sought 
repeatedly by the city on the ground 
of change of counsel, lack of prep- 
aration and inability to procure 
money with which to employ experts. 
Finally there was a peremptory set- 
ting of the case for trial on April 
15, 1929. By agreement the evidence 
was taken before one of the judges. 
Hearings were held during a period 
of approximately two months and a 
record made consisting of 3,000 
pages of testimony and 281 exhibits. 

We consider first the city’s attack 
upon the standing of the Illinois com- 
pany as the real plaintiff in the case. 
Ninety-nine per cent of the stock of 
the Illinois Company is owned by the 
American Telephone & Telegraph 
Company, which owns also substan- 
tially the same proportion of the stock 
of the Western Electric Company. 
The Illinois and American Companies 
unite in rendering long distance serv- 
ice under an arrangement for divi- 
sion of tolls. At the time of this in- 
































































quiry, October 1, 1923, there was in 
effect an agreement by which the 
Illinois Company paid to the Ameri- 
can Company 44 per cent of its gross 
revenues for rent of instruments and 
as compensation for engineering, ex- 
ecutive, financial, and other services. 
A large part of the materials enter- 
ing into the construction of the plant 
and equipment of the Illinois Com- 
pany were purchased from the West- 
ern Electric Company and much of 
its operating expense consisted of 
payments made under a contract with 
that company for apparatus and sup- 
plies. 

The American Company, at the 
time in question, owned a controlling 
interest in 15 telephone companies 
which, in connection with other com- 
panies controlled by those subsidiaries 
and some companies in which its in- 
terest was not controlling, were and 
now are operated as a system with 
the avowed purpose of rendering a 
nation-wide and. unified telephone 
service. “The Associated Com- 
panies,” the American Company says, 
“are specialists in local service prob- 
lems, with local operating forces 
identified and familiar with the needs 
of the communities they serve. The 
parent company undertakes the solu- 
tion of the problems that are com- 
mon to all.” In this way, it is said 
there is provided a central authority 
equipped to perform adequately gen- 
eral functions, leaving to the local 
companies responsibility for local af- 
fairs. 

[1] The city urges that, in bring- 
ing about this unified service, the 
American Company has exercised its 
control in such a way as to destroy 
the corporate identity of the Illinois 
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Company with the result that either 
the suit must fail for lack of the real 
plaintiff or, if permitted to stand, 
must be tried as if the American 
Company were the party before the 
court. “The Illinois Company,” it is 
said, “is a mere agency or instrument- 
ality of the American Company.” 
The stock ownership gives to the 
American Company power to control 
the Illinois Company through the 
election of directors. This power, in 
itself, however,. does not make the 
American Company the one which is 
operating the local public utility. It 
does not have the effect of destroy- 
ing the separate corporate identity of 
the local company. The stock owner- 
ship does not give authority to dictate 
the acts of the directors of the local 
company ; and, against accusations of 
fraud and misconduct, it will be pre- 
sumed that the directors have per- 
formed their official duties honestly 
and have acted in good faith with re- 
spect to the corporation of whose af- 
fairs they are in charge and the pub- 
lic to which it gives service. (Pull- 
man Palace Car Co. v. Missouri P. 
R. Co. (1885) 115 U. S. 587, 596, 
29 L. ed. 499, 6 Sup. Ct. Rep. 194; 
Porter v. Pittsburg Bessemer Steel 
Co. (1887) 120 U. S. 649, 670, 30 
L. ed. 830, 7 Sup. Ct. Rep. 741; 
Peterson v. Chicago, R. I. & P. R. 
Co. (1907) 205 U. S. 364, 383, 51 
L. ed. 841, 27 Sup. Ct. Rep. 513; 
Houston v. Southwestern Bell 
Teleph. Co. (1922) 259 U. S. 318, 


66 L. ed. 961, P.U.R.1922D, 793, 42 


Sup. Ct. Rep. 486; Missouri ex rel. 
Southwestern Bell Teleph. Co. v. 
Public Service Commission (1923) 
262 U. S. 276, 289, 67 L. ed. 981, 
P.U.R.1923C, 193, 43 Sup. Ct. Rep. 
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544, 31 A.L.R. 807; Indiana Bell sion, in establishing the rates com- 


Teleph. Co. v. Public Service Com- 
mission (1924) 300 Fed. 190, 204, 
P.U.R.1925A, 363; Northwestern 
Bell Teleph. Co. v. Spillman (1925) 
6 F. (2d) 663, P.U.R.1926A, 330). 

Courts, of course, will look 
through form to substance. Where 


plained against, did not deal with the 
business of the Illinois Company as 
an integral part of the business of the 
American Company. The city main- 
tains that the question to be deter- 
mined is “What is a fair return to 
the investors who have placed their 


the power of stock ownership is so investment in the American Tele- 
exercised as to commingle the affairs phone & Telegraph Company, the 


of the corporations and make them 


real operator of the Chicago prop- 


practically one, courts will not per- erty in so far as the local prop- 


mit themselves “to be blinded or de- 
ceived by mere forms of law, but, re- 
gardless of fiction, will deal with the 
substance of the transaction involved 


erty and the local use is concerned?” 
The Commission did not proceed on 
that theory. The Commission did 
not make an investigation of the 


as if the corporate agency did not ex- business of the American Company 


ist and as the justice of the case may 
require.” (United States v. Dela- 
ware & H. Co. (1909) 213 U. S. 366, 
53 L. ed. 836, 29 Sup. Ct. Rep. 527; 
Chicago, M. & St. P. R. Co. v. 
Minneapolis Civic & Commerce Asso. 
(1918) 247 U. S. 490, 62 L. ed. 
1229, 38 Sup. Ct. Rep. 553). 

[2] It must not be overlooked that 
the order of the Commission here in- 
volved is directed against the Illinois 
Company. The Commission did not 
find that the corporate identity of the 
Illinois Company had been destroyed. 
It was treated as a corporation for 
the purpose of compelling it to es- 
tablish the prescribed rates for serv- 
ice furnished by the operation of the 
property to which it lias the legal 
title. It is not a fair application of 
the rule invoked by the city to say 
that the order of the Commission 
may be enforced against the Illinois 
Company, as a corporate entity, and 
that the company then loses its cor- 
porate character when it attempts to 
show that the Commission’s order is 
confiscatory. Moreover, the Commis- 


153 


for the purpose of fixing rates for 
that company. If the position now 
taken by the city is correct, the 
method pursued by the Commis- 
sion is fundamentally erroneous and 
its order is void. (Northern P. R. 
Co. v. Department of Public Works 
(1925) 268 U. S. 39, 43, 69 L. ed. 
837, P.U.R.1925D, 93, 45 Sup. Ct. 
Rep. 412; Chicago, M. & St. P. R. 
Co. v. Public Utilities Commission 
(1927) 274 U. S. 344, 351, 71 L. ed. 
1085, P.U.R.1927D, 340, 47 Sup. Ct. 
Rep. 604.) 

[3] The city’s contention that the 
American Company has abused its 
power of stock ownership and has 
dominated and controlled the officers 
and directors of the Illinois Company 
with the result that they exercise no 
will of their own and the Illinois 
Company is reduced to a mere agen- 
cy or instrumentality of the Ameri- 
can Company is not sustained by the 
evidence. This evidence includes 
the Annual Reports of the American 
Company from 1881 to date, a selec- 
tion of bulletins, circulars, and let- 
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ters sent by the general staff of the 
American Company and some oral 
testimony as to alleged instances of 
dictation. The evidence shows a co- 
ordination of activities with a view 
to producing an efficient, unified serv- 
ice. The plan of organization, the 
ownership of property, and _ the 
method of operation show that the 
American and Illinois Companies 
functioned in distinct fields of ac- 
tivity. At no time have more than 
three of the eleven directors of the 
Illinois Company been officers of the 
American Company. The charges of 
neglect of duty and breach of trust 
against the directors necessarily im- 
plied in the assertion that the Illinois 
Company has lost its corporate iden- 
tity are unsustained by proof. We do 
not find anything in the long record 
on this branch of the case which 
furnishes a sufficient reason for de- 
parting from the general rule appli- 
cable to transactions between com- 
panies related through stock owner- 
ship as are the American and Illinois 
Companies. That rule is stated by 
the Supreme Court in a case ( Hous- 
ton v. Southwestern Bell Teleph. Co. 
supra, at p. 798 of P.U.R.1922D,) 
involving the American Company, 
the Western Electric Company and 
the Southwestern Bell Telephone 
Company, another subsidiary of the 
American Company, as follows: 
“The American Telephone & Tele- 
graph Company owns substantially 
all of the stock of the Company and 
a large majority of the stock of the 
Western Electric Company. From 
the American Telephone & Tele- 
graph Company the company leases 
its instruments and secures their 
maintenance and renewal and from 
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the Western Electric Company it ob- 
tains the greater part of its equip- 
ment and supplies used in operating 
its local exchange. It is contended 
by the city that no fair disclosure 
was made of the profits made by the 
furnishing companies on the instru- 
ments and on the material and sup- 
plies so furnished and that, for this 
unique reason, the company should 
not be heard in a court of equity and 
the case should be dismissed. It is 
true that the company did not intro- 
duce proof to show what the profits 
of the two companies were, either up- 
on the business done with it or on 
their entire business, but it did in- 
troduce much evidence tending to 
show that the charge made and al- 
lowed for the services rendered and 
supplies furnished by them was rea- 
sonable and less than the same could 
be obtained for from other sources. 
Under the circumstances disclosed in 
the evidence, the fact that the Ameri- 
can Telephone & Telegraph Com- 
pany controlled the Company and the 
Western Electric Company by stock 
ownership is not important beyond 
requiring close scrutiny of their deal- 
ings to prevent imposition upon the 
community served by the Company.” 

And in United Fuel Gas Co. v. 
Railroad Commission (1929) 278 U. 
S. 300, 320 321, 73 L. ed. 390, 
P.U.R.1929A, 433, 448, 49 Sup. Ct. 
Rep. 150, it is said: 

“We need not labor the point that 
a public service corporation may not 
make a rate confiscatory by reducing 
its net earnings through the device of 
a contract unduly favoring a sub- 
sidiary or a corporation owned by its 
own stockholders. Cf. Chicago & G. 
T. R. Co. v. Wellman (1892) 143 
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U. S. 339, 345, 36 L. ed. 170, 12 
Sup. Ct. Rep. 400. We recognize 
that a Public Service Commission, 
under the guise of establishing a fair 
rate, may not usurp the functions 
of the company’s directors and in 
every case substitute its judgment for 
theirs as to the propriety of contracts 
entered into by the utility; and com- 
mon ownership is not of itself suffi- 
cient ground for disregarding such 
intercorporate agreements when it ap- 
pears that, although an affiliated cor- 
poration may be receiving the larger 
share of the profits, the regulated 
company is still receiving substan- 
tial benefits from the contract and 
probably could not have secured bet- 
ter terms elsewhere. (Missouri ex 
rel. Southwestern Bell Teleph. Co. v. 
Public Service Commission (1923) 
262 U. S. 276, 288, 67 L. ed. 981, 
P.U.R.1923C, 193, 43 Sup. Ct. Rep. 
544, 31 A.L.R. 807; Houston v. 
Southwestern Bell Teleph. Co. 
(1922) 259 U. S. 318, 66 L. ed. 961, 
P.U.R.1922D, 793, 42 Sup. Ct. Rep. 
486.” 

[4] The Illinois Company is to be 
treated as the real plaintiff in this 
case. While agreements with the 
American Company, so far as they 
affect the question of confiscation, 
are to be scrutinized carefully, they 
are not to be rejected as shams; nor 
may findings of the Commission as 
to what would be fair and reasonable 
contracts be substituted for them un- 
less it appears they were made in bad 
faith and as a device for unduly en- 
hancing the earnings of the Ameri- 
can Company at the expense of the 
Illinois Company. 

Another preliminary question 
which should be disposed of before 
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passing to questions of earnings and 
value relates to the separation of 
plaintiff’s interstate property, revenue 
and expenses and the division of long 
distance tolls with the American 


property. 


The property of plaintiff in Chic- 


ago is used to render (a) exchange 
service all of which is intrastate; (b) 
intrastate toll service over its own 
lines and under arrangements. with 
other companies than the American; 


(c) interstate toll service, which in- 


cludes all the toll service rendered 
under arrangements with the Ameri- 
can Company. The Commission in 
making the order complained against 
dealt with plaintiff's Chicago prop- 
erty and business as an entirety. No 
separation of interstate property and 
business was made by the company, 
and the Commission’s order which 
covered exchange service in Chicago 
was based upon a valuation of all of 
plaintiff's Chicago property and a 
consideration of its total Chicago 
revenues and expenses. 


The Illinois Company owns and 


operates all the property in the city of 
Chicago used in interstate calls, and 
connects with the property owned by 
the American Company at the City 
limits of Chicago. This part of the 
business of the Illinois Company is 
interstate commerce. (Public Utili- 
ties Commission v. Attleboro Steam 
& Electric Co. (1927) 273 U. S. 83, 
71 L. ed. 549, P.U.R.1927B, 348, 47 
Sup. Ct. Rep. 294; South Covington 
& C. Street R. Co. v. Covington 


(1915) 235 U. S. 537, 59 L. ed. 350, 


P.U.R.1915A, 231, 35 Sup. Ct. Rep. 
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158, L.R.A.1915F, 792.) 
Following the rule stated in the 
Minnesota Rate Cases (1913) (230 


























VU. S. 352, 57 L. ed. 1511, 33 Sup. 
Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, 
Ann. Cas. 1916A, 18) plaintiff, 
which is attacking as confiscatory the 
order of a State Commission, has 
made a showing not only upon the 
basis stated in the Commission’s or- 
der but upon the basis of intrastate 
business alone. As the Commission’s 
order dealt directly with exchange 
rates only, plaintiff has also made a 
showing as of June 30, 1923, in 
which all toll business both interstate 
and intrastate is eliminated. The ac- 
curacy of these computations can not 
be questioned, if the principles on 
which they are made are correct. 
They show a larger rate of return 
upon the property used when all the 
business is considered than is shown 
when either the interstate or the en- 
tire toll business is eliminated. The 
case, therefore, is presented in its least 
favorable aspect as to plaintiff's claim 
of confiscation by following the 
method adopted by the Commission 
and making no separation of toll busi- 
ness, either interstate or intrastate. 
According to these computations 4 of 
1 per cent of calls originated by sub- 
scribers resulted in interstate toll 
calls, 3.62 per cent of plaintiff’s prop- 
erty in Chicago was used in furnish- 
ing interstate toll service, and 2.54 
per cent of its property was used in 
furnishing intrastate toll service. 
The per cent of return at the rates 
now in force shown on plaintiff’s 
claimed reproduction cost new was 
4.32 per cent for total Chicago busi- 
ness, 4.15 per cent for total intra- 
state business, and 3.97 per cent for 
intrastate exchange business. The 
per cent of return shown on plain- 
tiff’s claimed original cost was 6.23 
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per cent for total Chicago business, 
5.99 per cent for total intrastate busi- 
ness and 5.74 per cent for intrastate 
exchange business. The difference, 
therefore, assuming the correctness 
of plaintiff's method, will not affect 
the result and may be diregarded for 
the purposes of this case. 

[5] The defendants claim, how- 
ever, that the basis of separation was 
erroneous and did not include a suffi- 
cient amount of the company’s prop- 
erty as used in interstate commerce. 
They assert that in the proportion as- 
signed to the interstate use there 
should be included an item covering 
the use of the exchange property, that 
is to say the use of that property from 
the subscriber’s station to the toll 
board. The method employed by the 
company was upon the basis of use 
from the toll switchboard and no por- 
tion of the property from the sub- 
scriber’s station to the toll trunks was 
considered as interstate commerce. 
Defendants have neither shown nor 
stated the amount to be added on ac- 
count of the alleged interstate use of 
exchange property, but that it can 
not affect the result in this case will 
be evident hereafter, if it is borne in 
mind that, as above stated, only 4 of 
1 per cent of calls originated by sub- 
scribers resulted in interstate calls. 

The separation of interstate from 
intrastate business is a difficult prob- 
lem which the courts recognize and 
do not require exactness of proof. A 
separation made upon a reasonable 
basis will be approved and this is par- 
ticularly true where those opposing it 
adopt a purely negative attitude and 
offer no affirmative evidence. (Row- 
land v. Boyle (1917) 244 U. S. 106, 
61 L. ed. 1022, P.U.R.1917E, 685, 


156 





i 

















37 Sup. Ct. Rep. 577; Groesbeck v. 
Duluth, S. S. & A. R. Co. (1919) 
250 U. S: 607, 63 L. ed. 1167, P.U.R. 
1920A, 177, 40 Sup. Ct. Rep. 38; 
Boyle v. St. Louis & S. F. R. Co. 
(1915) 222 Fed. 539, P.U.R.1916A, 
49; Southern Bell Teleph. & Teleg. 
Co. v. Railroad Commission (1925) 
5 F. (2d) 77, P.U.R.1926A, 6; 
Queens Borough Gas & E. Co. v. 
Prendergast (1928) 31 F. (2d) 339, 
371, P.U.R.1928E, 791; New York 
Teleph. Co. v. Prendergast (1929) 
36 F. (2d) 54, P.U.R.1930B, 33.) 

The toll rates filed by the company 
provided : 

“The service covered by these 
tariffs consists in furnishing for the 
use of patrons facilities, other than 
exchange facilities, intended for use 
in telephonic communication between 
the points listed. The exchange fa- 
cilities used in connection with this 
service are the facilities required to 
establish connection between an ex- 
change ‘station and the toll board, or 
between an exchange station and the 
toll trunks, when such trunks are em- 
ployed to effect connection with the 
toll board, and the use of such facili- 
ties is covered by the charges for ex- 
change service.” 

This provision in the schedules and 
the method followed by the company 
in making the separation are in ac- 
cord with the rulings of the courts 
and Commissions which have consid- 
ered this subject. (Re Rock Coun- 
ty Farmers Teleph. Co. (Wis. 1924) 
P.U.R.1925A, 178; Public Utilities 
Commission v. New England Teleph. 
& Teleg. Co. (R. I. 1925) P.U.R. 
1926C, 207, 261; Pacific Teleph. & 
Teleg. Co. v. Whitcomb (1926) 12 
F. (2d) 279, P.U.R.1926D, 815; 


ILLINOIS BELL TELEPH. CO. v. MOYNIHAN 





157 


New York Teleph. Co. v. Prendergast 
(1924) 300 Fed. 822, 826, 827, 
P.U.R.1925A, 491, and same case on 
final hearing, supra.) In Houston 
v. Southwestern Bell Teleph. Co. 
(1922) 259 U. S. 318, 323, 66 L. ed. 
961, P.U.R.1922D, 793, 42 Sup. Ct. 
Rep. 486, the Supreme Court consid- 
ered the partial separation of the in- 
terstate property, but an examination 
of the facts of that case shows that it 
does not sustain defendants’ theory 
of including exchange property as in- 
terstate property. 

The method followed by the Illinois 
Company in making a separation of 
its interstate property is a reasonable 
one and is approved. 

[6] Defendants attack the fairness 
of the division of interstate tolls be- 
tween the American and Illinois Com- 
panies. If the interstate business of 
the Illinois Company is excluded in 
determining the issue of confiscation, 
it is not necessary, obviously, to con- 
sider the question of the division of 
interstate tolls. If the issue of con- 
fiscation is to be determined upon a 
consideration of the entire Chicago 
business of the Illinois Company we 
should examine the objections made 
to the division of interstate tolls. 
Those tolls were divided under an ar- 
rangement by which the American 
Company paid an originating com- 
mission of 17 cents per message and 
in addition thereto the actual cost of 
operation of the toll switchboard and 
the toll lines plus 10 per cent for over- 
head and a 10 per cent return on the 
book cost thereof. All these pay- 
ments resulted in the Illinois Com- 
pany retaining from 45 to 49 per cent 
of the total gross of the originating 
long distance tolls. The originating 







































































commission of 17 cents was a greater 
commission than that paid by the 
Illinois Company to the several hun- 
dred independent companies with 
which it connects in the state of 
Illinois. The originating commission 
for the year 1923 was $363,000. As 


a result of this arrangement the | 


Illinois Company was earning 12.64 
per cent on the book cost of its inter- 
state toll property, while on the re- 
turn on its exchange property was 
only 5.74 per cent on book cost. This 
division of the tolls appears to be fair 
and reasonable. There is no proof of 
abuse of discretion or fraud in mak- 
ing it. The sinister inference which 
the city seeks to have drawn from 
certain changes in the arrangement 
is not warranted by the facts. A 
close scrutiny of the arrangement 
does not disclose any reason why it 
should be rejected in determining the 
revenues of the Illinois Company or 
why the company should be charged 
with additional earnings on the 
theory that the division was unfair 
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and more should have been collected 
from the American Company than 
was, in fact, received. (Chesapeake & 
P. Teleph. Co. v. Whitman (1925) 
3 F. (2d) 938, 957, P.U.R.1925D, 
407.) 

[7] We determine, therefore, the 
issue of confiscation on the basis of 
the total Chicago property of plain- 
tiff. We do this for the reason that, 
as pointed out above, that basis is less 
favorable to the plaintiff than that 
of its total intrastate property or its 
intrastate exchange property. The 
Commission proceeded on the basis 
of total Chicago property and it will 
be more convenient to examine the 
order without recasting the figures to 
make allowances for interstate or in- 
trastate toll property and earnings 
which cannot affect the result. 

.. We consider first the questions re- 
lating to revenues and expenses and 
then those relating to value. 

The company’s showing of reve- 
nues and expenses for 1923 is as fol- 
lows: 


(a) 
Cormiputed on 














an Annual 
Basis at 
Actual Actual Rate 

First Seven of First Seven Actual 

Months 1923 Months 1923 Year 1923 
-. $21,102,900 $36,176,400 $36,342,226 
Rk ,699,882 2,914,084 3,042,994 
a 370,725 635,528 673,049 
Pe 337,106 77 896 760,966 
-. $23,510,613 $40,303,908 $40,819,235 
se ,008,958 1,729,643 1,724,251 
-» $22,501,655 $38,574,265 $39,094,984 
én 7,609, 13,044,504 13,192,673 
- 2,405,983 4,124,542 4,202,273 
al 684,105 1,172,751 1,063,194 
id 3,273,440 5,611,613 5,901,733 
Bi 2,495,127 4,277,360 4,480,954 
in 2,182,187 3,740,892 3,670,347 
ma 195,179 334,592 303 
-» $18,845,315 $32,306,254 $32,815,154 
-- $3,656,340 $6,268,011 $6,279,830 
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We have already considered the 
claim of defendants that the item for 
toll revenues should be increased be- 
cause the division of tolls with the 
American Company is unfair. This 
item was accepted by the Commission 
in the order complained against. The 
Commission said: 

“The record shows that the 17 
cents commission was determined in 
1910 from a study made at that time 
of the cost of performing service. 
Since that date the cost of operation 
and cost of plant has increased, and 
the record also shows that both the 
American Company and the Chicago 
Company have increased their tele- 
phone rates to a considerable extent 
within this period of time. The Com- 
mission believes that this matter 
should be fully investigated and an 
equitable adjustment made to the end 
that a greater part of the toll charges 
be paid to the Illinois Bell Telephone 
Company. There are not sufficient 
facts in this record to permit of mak- 
ing a proper adjustment and in this 
order the Commission will estimate 
revenues from such source on the 
basis now in effect.” (P.U.R.1924A, 
213, 242.) 

Divisions of rates are primarily a 
matter for the consideration of the 
Interstate Commerce Commission and 
the State Commission. We find no 
valid reason in the record before us 
for modifying the item of toll reve- 
nues. 

[8] The deduction on account of 
licensee revenue paid to the American 
Company is attacked by defendants 
on the ground of unfairness of the 
44 per cent contract. That contract 
provided for a payment of 44 per cent 
of plaintiff's gross revenue for rental 
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of telephone instruments and for ad- 
vice and assistance in engineering, 
operating, financial, and other matters 
and for the prosecution of experi- 
mental and research work in teleph- 
ony for the benefit of the entire 
system. 

The order of the Public Utilities 
Commission made December 20, 
1920, 8 Ann. Rep. Ill. P. U. C. 372, 
385, which fixed the rates charged in 
1923 and still in force under the tem- 
porary injunction limited the amount 
to be charged as an operating expense 
under this contract. The order of the 
Commission provided that an allow- 
ance of $1.13 was reasonable solely 
for the use of each telephone instru- 
ment ; that the license to use patented 
devices, together with engineering, 
financial, and advisory services were 
of value to the Illinois Company ; that 
the payment made under the license 
contract then averaged $2.10 per sta- 
tion per annum for the city of Chi- 
cago; and that inasmuch as the 
American Company owned 98 per 
cent of the stock of the Illinois Com- 
pany, it was necessary that the under- 
lying contract be given strict scrutiny, 
notwithstanding the fact that the local 
company, as a legal entity, was a free 
agent. It was further held that the 
evidence disclosed the unquestioned 
value of the contract; that, while it 
was difficult, if not impossible, to 
evaluate such services, it was to be 
assumed that the executive officers of 
the Illinois Company had taken into 
consideration the probable expense 
that would have been incurred in 
making any equally satisfactory al- 
ternative arrangement; that a similar 
payment by the Central Union Tele- 
phone Company had been sustained in 






















































the Illinois courts ; that the making of 
the contract was a matter of financial 
arrangement; that the Commission 
was not the financial manager of the 
corporation and could not ignore 
items charged by the utility as operat- 
ing expenses unless there was an 
abuse of discretion by the corporate 
officers (citing Springfield Gas Case 
(1919) 291 Ill. 209, 234, P.U.R. 
1920C, 640, 125 N. E..891). It was 
there stated : 

“Criticism as to the method of pay- 
ment, insofar as it is dependent upon 
a percentage of the gross revenues 
might be sustained owing to the in- 
crease in the annual payment when 
gross revenues are for any reason in- 
creased. The particular amounts in- 
volved have been approved as items 
of operating expense in different 
jurisdictions by nine Commissions 
within the last three years, however, 
and the Commission finds 
that the present annual payment under 
the license contract, limited to $2.10 
per station per annum for the city of 
Chicago is not excessive and 
may be allowed as an item of operat- 
ing expense.” 

The Commerce Commission in the 
order complained against, after recit- 
ing the facts as to the relationship 
between the two companies stated 
that the services rendered under the 
license contract and the cost thereof 
should be fully investigated at some 
time to the end that charges for serv- 
ices may be fully established. The 
order then provided: 

“The present record does not con- 
tain sufficient information to warrant 
this Commission in departing from 
the findings of the previous Commis- 
sion. . . . The previous Commis- 


UNITED STATES DISTRICT COURT 





160 





sion found that payment . . . of 
$2.10 per station was sufficient to 
cover the value of the services ren- 
dered.” (P.U.R.1924A, 213, 243.) 

Plaintiff put in force the rates pre- 
scribed by the order of June 20, 1920. 
Those rates may have been noncon- 
fiscatory at that time by reason of 
other findings as to valuation and 
operating expenses even though the 
attempt to limit payment under the 
license contract may have been erro- 
neous. Plaintiff, by accepting those 
rates, did not estop itself from claim- 
ing as a proper Operating expense, 
when attacking as confiscatory the 
subsequent order of the Commerce 
Commission, the full amount paid 
under the license contract. (See opin- 
ion of this court denying plaintiff's 
motion for judgment on the plead- 


.ings. ) 


The amount paid under the license 
contract was $1,724,251, of which 
approximately $850,000 represented 
services and the balance rentals. The 
record here does not warrant any re- 
duction of the amount found reason- 
able by both Commissions for rentals. 
The case for the allowance of the 
entire amount for services is a strong 
one. We have already found that the 
record does not show an abuse of the 
power of stock ownership which oper- 
ates to destroy the corporate identity 
of plaintiff. The stock ownership is 
not important beyond requiring close 
scrutiny of the contract. It is not 
incumbent on plaintiff to show the 
cost of the services to the American 
Company. The test is the nature of 
the benefits received by plaintiff and 
whether or not it probably could 
have secured better terms elsewhere. 
(Houston v. Southwestern Bell 
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Teleph. Co. (1922) 259 U. S. 318, 
66 L. ed. 961, P.U.R.1922D, 793, 42 
Sup. Ct. Rep. 486; Missouri ex rel. 
Southwestern Bell Teleph. Co. v. 
Public Service Commission (1923) 
262 U. S. 276, 67 L. ed. 981, P.U.R. 
1923C, 193, 43 Sup. Ct. Rep. 544, 31 
A.L.R. 807; United Fuel Gas Co. v. 
Railroad Commission (1929) 278 U. 
S. 300, 73 L. ed. 390, P.U.R.1929A, 
433, 49 Sup. Ct. Rep. 150; Indiana 
Bell Teleph. Co. v. Public Service 
Commission (1924) 300 Fed. 190, 
P.U.R.1925A, 363; Northwestern 
Bell Teleph. Co. v. Spillman (1925) 
6 F. (2d) 663, P.U.R.1926A, 330.) 

The reduction which must be made 
if the finding of the Commission as 
to the license contract is followed is 
$360,000. The reduction of operat- 
ing expenses and consequent increase 
in amount available for return by that 
amount cannot possibly change the 
result, in view of our rulings on other 
branches of the case. 

The position of the city that either 
the entire $850,000 paid for service 
under the contract should be rejected 
or that it should be reduced by an 
amount larger than that stated by the 
Commission is untenable on this rec- 
ord. Accordingly, in determining the 
issue of confiscation, we shall make 
the allowance of $1,364,000 found 
reasonable by the Commission for 
operating expense on account of 
payments under the license con- 
tract. 

Defendants urge that the charge of 
$4,480,954 by plaintiff for expense 
of depreciation is excessive by $1,- 
800,000 as claimed by the Commis- 
sion, or $2,200,000 as claimed by the 
city. That question will be considered 
in connection with the questions pre- 
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sented as to the valuation of the prop- 
erty. Some other objections are made 
by the city to expense items but we do 
not regard any of them as substantial 
or important. 

With the exception of the expense 
of depreciation, reserved for con- 
sideration with valuation questions, 
and the deduction of $360,000 from 
the payment under the license con- 
tract, plaintiff’s statement of revenues 
and expenses for 1923 is found to be 
substantially correct. 

[9-13] The findings of the Com- 
mission as to valuation and expense 
of depreciation are as follows: 

“The original cost as of December 
21, 1922, of the property used and 
useful in the rendering of telephone 
service in the city of Chicago and ex- 
clusive of working capital, materials 
and supplies, work in progress, and 
going value, but including overhead 
is $90,687,816. 

“The reproduction cost new of the 
property used and useful in the ren- 
dering of telephone service in the city 
of Chicago, exclusive of working 
capital, materials and supplies, work 
in progress and going value, but in- 
cluding overhead as of December 31, 
1922, is $128,769,000. 

“The property as it now exists is 
in at least 90 per cent condition. 

“The amount of construction work 
in progress that will eventually be in- 
cluded in capital account is not more 
than $4,250,000. 

“The amount necessary to provide 
a sufficient cash working capital and 
permit of carrying sufficient materials 
and supplies for the efficient conduct 
of telephone business in the city of 
Chicago, is $3,000,000. 

“The going value of the Chicago 










































property of the Illinois Bell Telephone 
Company is $4,196,872. 

“The Chicago division of the II- 
linois Bell Telephone Company has a 
depreciation reserve of $26,000,000, 
all of which has been contributed by 
the subscribers of this company, 
which sum has been used by the said 
company for extensions and additions 
to its property, and that the exten- 
sions and additions paid for from 
such moneys should not be considered 
in arriving at a base upon which to 
compute rates for telephone service. 

“The fair rate-making base for the 
Chicago property of the Illinois Bell 
Telephone Company, including phys- 


ical property, overheads, working 
capital, going value and work in 
progress, as hereinabove found is 


$96,000,000 and is exclusive of the 
$26,000,000 of money taken by the 
company for depreciation reserve and 
put in plant and equipment. 

“A fair allowance to take care of 
maintenance and retirement charges 
for said property in use as of De- 
cember 31, 1922, is $7,869,400, and 
that sum plus 8} per cent of all ad- 
ditions and betterments will be suffi- 
cient and adequate to permit the [I- 
linois Bell Telephone Company to 
properly maintain its Chicago prop- 
erty.” (P.U.R.1924A, 213, 247, 
248.) 

Defendants invoke in support of 
these findings the rule that the burden 
is on plaintiff in a confiscation case 
to show legal inadequacy by clear and 
convincing evidence and that there is 
a strong presumption in favor of the 
legal adequacy of the Commission’s 
order. (United Fuel Gas Co. v. Rail- 
road Commission, supra; Darnell v. 
Edwards (1917) 244 U. S. 564, 569, 
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61 L. ed. 1317, P.U.R.1917F, 64, 37 
Sup. Ct. Rep. 701.) 

The exclusion from the rate base 
of extensions and additions to the 
amount of $26,000,000 paid for from 
the depreciation reserve was clearly 
erroneous. The just compensation 
safeguarded to the utility by the 
Fourteenth Amendment is a reason- 
able return on the value of the prop- 
erty used at the time it is being used 
for the public service. Constitutional 
protection against confiscation does 
not depend on the source of the money 
used to purchase the property. It is 
enough that it is used to render the 
service. The customers are entitled 
to demand service and the company 
must comply. The company is en- 
titled to just compensation and, to 
have the service, the customers must 
pay for it. The relation between the 
company and its customers is not that 
of partners, agent and principal, or 
trustee and beneficiary. The revenue 
paid by the customers for service be- 
longs to the company. The amount, 
if any, remaining after paying taxes 
and operating expenses, including the 
expenses of depreciation, is the com- 
pany’s compensation for the use of 
its property. If there is no return or 
if the amount is less than a reason- 
able return, the company must bear 
the loss. Past losses‘can not be used 
to enhance the value of the property 
or to support a claim that rates for 
the future are confiscatory. And the 
law does not require the Company to 
give up for the benefit of future sub- 
scribers any part of the accumulations 
for past operations. Profits of the 
past can not be used to sustain con- 
fiscatory rates for the future. Cus- 
tomers pay for service, not for the 





















property used to render it. Their 
payments are not contributions to de- 
preciation or other operating expenses 
or to the capital of the company. By 
paying bills for service they do not 
acquire any interest, legal or equi- 
table, in the property used for their 
convenience or in the funds of the 
company. Property paid for out of 
moneys received for service belongs 
to the company just as does that pur- 
chased out of proceeds of its bonds 
and stock. (Public Utility Comrs. v. 
New York Teleph. Co. (1926) 271 
U. S. 23, 31, 32, 70 L. ed. 808, 
P.U.R.1926C, 740, 46 Sup. Ct. Rep. 
363.) 

The Commission in defense of its 
order now asserts that the deduction 
of $26,000,000 was proper as repre- 
senting the deduction to be made on 
account of depreciation in valuing the 
property, despite the fact the order 
specifically finds that the property was 
in 90 per cent condition. But if the 
basis on which the $26,000,000 was 
accumulated is the correct basis for 
measuring depreciation, then the 
order is clearly erroneous in reducing 
by $1,800,000 the allowance for ex- 
pense of depreciation. It is incon- 
ceivable on any theory consistent with 
equity and fair dealing that both acts 
of the Commission can be right. If, 
indeed, the unreasonable and arbi- 
trary method of the Commission in 
handling depreciation and property 
paid for out of the reserve does not 
make its order void. (Northern P. 
R. Co. v. Department of Public 
Works (1925) 268 U. S. 39, 69 L. 
ed. 837, P.U.R.1925D, 93, 45. Sup. 
Ct. Rep. 412; Chicago, M. & St. P. 
R. Co. v. Public Utilities Commission 
(1927) 274 U. S. 344, 71 L. ed. 1085, 
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P.U.R.1927D, 340, 47 Sup. Ct. Rep. 
604. Compare United Fuel Gas Co. 
v. Railroad Commission (1929) 278 
U. S. 300, 73 L. ed. 390, P.ULR. 
1929A, 433, 49 Sup. Ct. Rep. 150), 
it certainly operates to destroy any 
presumption which may have existed 
in its favor. 

As to original cost, the company 
and the Commission agree that the 
original cost as of June 30, 1923, was 
$101,626,014. This is the Commis- 
sion’s finding of cost as of December 
31, 1922, plus net additions to June 
30, 1923. The city claims that the 
plant account upon which the Com- 
mission made its finding was inflated 
and that there is no proper basis in 
the record for determining original 
cost. A large part of purchases enter- 
ing into plant account were made 
from the Western Electric Company. 
The city has failed to support its con- 
tention that exorbitant prices were 
paid to the Western Electric Com- 
pany. It appears that the average 
profit for the last fourteen years of 
the Western Electric Company on its 
total business has not been in excess 
of 7 per cent and never above 10 per 
cent. The evidence does not support 
a finding that in the transactions with 
the Western Electric Company there 
was an abuse of the discretion of the 
directors and officers of the Illinois 
Company which constitutes either a 
fraud or an injury to the public. 
Other objections of the city go to the 
alleged lack of integrity of the plant 
account through failure to credit re- 
tirements, the method by which retire- 
ment costs were determined and the 
method of handling reused material. 
Those objections are not sustained by 
the record and are without substantial 



























































merit. The record shows original 
cost, as of June 30, 1923, to be 
$101,626,014. 

As to reproduction cost, the Com- 
mission found the reproduction cost 
new, exclusive of working capi- 
tal, materials and supplies, work in 
progress, and going value, but includ- 
ing overheads, as of December 31, 
1922, was $128,769,000. There is 
no rational basis in the record for 
that finding unless there is added 
$8,292,869, the amount of the net ad- 
ditions for the year 1922, which was 
obviously overlooked by the Commis- 
sion in making its finding. There 
should also be added the net additions 
from January 1, 1923, to June 30, 
1923, amounting to $9,938,198. This 
makes the reproduction cost new as 
of June 30, 1923, approximately 
$147,000,000. The evidence of the 
company is that the value of the prop- 
erty as of June 30, 1923, was $145.- 
248,344. The city, dissenting again 
from the findings of its co-defend- 
ant, the Commission, has devoted a 
large part of its evidence to objec- 
tions to the method by which the 
company’s claim of value was estab- 
lished. 

No field inventory or appraisal was 
made. The property of the company 
had been appraised in 1911 and this 
appraisal was taken as the starting 
point. Factors were applied to this 
appraisal and the net additions thereto 
representing the actual increases, re- 
spectively, of the prices of labor and 
material entering into the construc- 
tion of the property from year to year 
to June 30, 1923. It is claimed by 
plaintiff that the cost of reproducing 
the property new as of June 30, 1923, 
would be at least the amount deter- 
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mined by the appraisal made as above 
stated. Stress is placed upon the well- 
known facts concerning increase in 
labor and material costs during and 
after the world war of which the 
court will take notice, and the increas- 
ing difficulties of construction: which 
would have been met by a reproduc- 
tion of the entire property under con- 
ditions existing in Chicago in 1923. 
Assuming the correctness of the 1911 
inventory and appraisal and the ac- 
curacy of the company’s books and 
conversion factors, we see no reason 
why the appraisal of June 30, 1923, 
does not furnish a reasonably accurate 
basis for determining a minimum re- 
production cost. The same method 
of appraisal based upon actual con- 
struction costs of the company was 
used in its proceedings before the 
Public Utilities Commission and be- 
fore the Illinois Commerce Commis- 
sion, both of which Commissions de- 
termined the reproduction cost new 
of the company’s property on the basis 
of these appraisals. 

The testimony of the plaintiff’s en- 
gineers and accountants satisfies us 
that the computations are based upon 
data which are substantially correct. 
It has not been met, in our opinion, by 
the criticism of the expert witnesses 
produced by the defendants. Those 
criticisms are weakened by the con- 
flicting statements of the witnesses 
and the contradictions found in cor- 
respondence and testimony in other 
cases. While under some circum- 
stances this method might not be a re- 
liable guide to true reproduction costs, 
we think that for this plant and with 
this company’s books and supporting 
data it shows clearly that the repro- 
duction cost new of the physical prop- 
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erty as of June 30, 1923, was at least 
$145,000,000. 

Plaintiff asserts that the allowance 
by the Commission of $4,196,067, for 
going value is inadequate. This was 
the amount found by the Public Util- 
ities Commission in arriving at its 
minimum value of the company’s 
property in 1919—about 4 per cent of 
the reproduction cost. If the same 
percentage is applied to the reproduc- 
tion cost in 1923, the allowance for 
going value is increased to $5,800,- 
000. The Commission, in determin- 
ing going value, rejected from con- 
sideration items aggregating more 
than five million dollars on the 
ground that they had been charged 
to operating expense and the com- 
pany reimbursed therefor. The meth- 
od followed by the Commission is 
questioned by plaintiff. (Lincoln Gas 
& E. L. Co. v. Lincoln (1919) 250 U. 
S. 256, 63 L. ed. 968, 39 Sup. Ct. Rep. 
454; Public Utility Comrs. v. New 
York Teleph. Co. (1926) 271 U. S. 
23, 70 L. ed. 808, P.U.R.1926C, 740, 
46 Sup. Ct. Rep. 363.) 

The city’s claim that there should 
be no allowance for going value can- 
not be sustained on the record in this 
case. (McCardle v. Indianapolis 
Water Co. (1926) 272 U. S. 400, 
414, 71 L. ed. 154, P.U.R.1927A, 15, 
47 Sup. Ct. Rep. 144; Des Moines 
Gas Co. v. Des Moines (1915) 238 
U. S. 153, 165, 59 L. ed. 1244, P.U.R. 
1915D, 577, 35 Sup. Ct. Rep. 811; 
Denver v. Denver Union Water Co. 
(1918) 246 U. S. 178, 191, 62 L. ed. 
649, P.U.R.1918C, 640, 38 Sup. Ct. 
Rep. 278.) It is not necessary in de- 
termining the issue of confiscation 
here to do more than to find that 
$4,196,067, the amount allowed by 
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the Commission, is the minimum al- 
lowance which can be made for going 
value. 

As to the deduction for depreciation 
in the valuation of the property, only 
two possible bases are found in the 
record. The one is the contention of 
the company, supported by the evi- 
dence and the finding of the Commis- 
sion, that the property is in 90 per 
cent condition. This results in.a de- 
duction of $14,500,000, making the 
reproduction cost new, less deprecia- 
tion, $130,500,000. The other basis 
is to accept the claim of the defend- 
ants that $26,000,000, the entire 
amount of the property paid for from 
the depreciation reserve and eliminat- 
ed by the Commission from its valua- 
tion of the property should be de- 
ducted. This makes the reproduc- 
tion cost new, less depreciation, $119,- 
000,000. 

If the first basis for estimating de- 
preciation is accepted we have the. fol- 
lowing elements to which considera- 
tion must be given in determining the 
rate base: Original cost $101,600,000 ; 
reproduction .cost new of physical 
property, less depreciation $130,500,- 
000; working capital $3,000,000; go- 
ing value $4,200,000. 

The valuation of $96,000,000 found 
by the Commission, as of December 
31, 1922, or $106,000,000 as of June 
30, 1923, if the net additions- from 
January 1, 1923, to June 30, 1923, 
are added is clearly insufficient, and 
shows that proper consideration was 
not given to the element of reproduc- 
tion cost new. (St. Louis & O’Fallon 
R. Co. v. United States (1929) 279 
U. S. 461, 484, 73 L. ed. 798, P.U.R. 
1929C, 161, 49 Sup. Ct. Rep. 384; 
McCardle v. Indianapolis Water Co, 












































supra; Bluefield Water Works & 
Improv. Co. v. Public Service Com- 
mission (1923) 262 U. S. 679, 691, 
692, 67 L. ed. 1176, P.U.R.1923D, 
11, 43 Sup. Ct. Rep. 675; Missouri 
ex rel. Southwestern Bell Teleph. Co. 
v. Public Service Commission (1923) 
262 U. S. 276, 67 L. ed. 981, P.U.R. 
1923C, 193, 43 Sup. Ct. Rep. 544, 31 
A.L.R. 807.) 

Certainly a valuation of less than 
$125,000,000 (estimating the depre- 
ciation at 10 per cent would amount 
to confiscation. The amount avail- 
able for return in 1923 under the 
rates in force, on the company’s show- 
ing, was $6,280,000. If to this is 
added $360,000 deduction from the 
payment under the license contract 
and $1,800,000, the Commission’s de- 
duction from allowance for the ex- 
pense of depreciation, there would be 
available for return $8,440,000. The 
deduction for an entire year under 
the rates established by the Commis- 
sion would have been $1,700,000, 
leaving $6,740,000 available for re- 
turn. This is a return of less than 
54 per cent and clearly confiscatory 
under conditions existing in 1923 
(McCardle v. Indianapolis Water Co. 
supra, at p. 419 and cases cited in 
Note 4; United R. & Electric Co. v. 
West (1930) — U. S. —, 74 L. ed. 
—, P.U.R.1930A, 225, 50 Sup. Ct. 
Rep. 123.) 

If the entire $26,000,000 is deduct- 
ed for depreciation there would be a 
corresponding reduction in the rate 
base to $113,500,000. But the com- 
pany is not to be subjected to an arbi- 
trary rule by which it is charged with 
the full depreciation reserve in valu- 
ing its property and denied the benefit 
of making the yearly charge entering 
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into that reserve as an expense of de- 
preciation. On that basis the deduc- 
tion of $1,800,000 from the expense 
of depreciation is unwarranted, and 
the amount available for return under 
the rates fixed by the Commission 
would be $4,940,000. This is a re- 
turn of less than 44 per cent. . 

We are not to be understood as ap- 
proving the deduction of $360,000 
from the payment under the license 
contract or that of $1,800,000 from 
the expense of depreciation, or of 
holding that the evidence does not 
warrant a higher valuation than 
$125,000,000. We have not under- 
taken to decide disputed questions 
where it is apparent that in the view 
most favorable to the defendants, the 
return to the company would still be 
inadequate. (Denver v. Denver Union 
Water Co. supra.) 

The defendants assert that the 
plaintiff does not come into equity 
with clean hands. The record does 
not sustain the accusations made in 
support of that charge. 

The order was made in 1923. 
Since that time the Commission has 
taken no steps to examine the mat- 
ters reserved in the order for further 
consideration or to determine a rate 
base by a method which is not, on its 
face, unreasonable and arbitrary. The 
defendants have sought repeated de- 
lays and attempt to take advantage 
of them by projecting the effect of 
the order of 1923 to a time when 
changed conditions require another 
investigation by the Commission, if 
new fates are to be established. The 
finding of confiscation in 1923 applies 
with increasing force to the succeed- 
ing years. Considering the attitude 
of the defendants as to the trial of 












ILLINOIS BELL TELEPH. CO. v. MOYNIHAN 


The case, however, does not appear 
to us to be a doubtful one, even on as- 
sumptions as favorable to the defend- 
ants as it is reasonably possible to 
make, and the temporary injunction 
is made permanent. 


the case and the effect of a decree for 
the defendants, a court of equity will 
scrutinize this record with great care 
before making an order which will 
require the plaintiff to refund more 
than eleven million dollars. 





WISCONSIN RAILROAD COMMISSION 


Re Thorp Telephone Company 


[U-3870.] 


Rates — Telephones — Special charge for night calls. 


1. A charge of 10 cents directed by the Commission to be placed.on all 
telephone calls at a certain exchange during certain night hours was held 
to apply only to local calls and not to toll calls, where such charge was 
made only for the purpose of deterring the unnecessary use of emergency 
night service, p. 167. 
Discrimination — Telephone rates — Special charge for night calls. 

2. A charge of 10 cents placed at the order of the Commission against tele- 
phone calls during certain night hours was held not to be discriminatory 
when applied only to local calls and not to incoming or outgoing toll calls 
where such charge was made with the purpose of deterring the unneces- 
sary use of night service, p. 167. 


[January 28, 1930.] 
5 ere by the Commission on its own motion into 


the practices of a telephone company with reference to 
handling toll messages; order entered. 


> 











By the Commission: [1, 2] This 
investigation on motion of the Com- 
mission was brought about by the at- 
titude of the Thorp Telephone Com- 
pany in the matter of complying with 
a previous order of the Commission, 
U-3797. In that decision the hours 
of regular service were specified and 
a charge of 10 cents was allowed for 
all calls made between 10 Pp. m. and 6 
A. M. from April 1st to November Ist 
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and between 9 p. M. and 7 a. M. from 
November Ist to April Ist. In com- 
plying with this order the utility en- 
deavored to apply the 10-cent charge 
to incoming toll calls after the regular 
hours of service and, not meeting with 
co-operation in this matter, refused to 
accept and complete such calls. The 
Commission advised the Thorp Tele- 
phone Company that its order did not 
contemplate the application of the 10- 



































cent charge on such incoming toll calls 
but to this the utility demurred. 

A hearing in the matter was held 
in the village hall of Thorp, Wiscon- 
sin, on October 25, 1929. The Thorp 
Telephone Company was represented 
by Mr. M. Lund, secretary-treasurer, 
and J. M. Lund, manager. There 
were no other appearances. 

The utility contended that a dis- 
crimination would result if a 10-cent 
charge was made for outgoing calls 
after the hours of regular service, but 
not for incoming calls. It may be 
well to point out here that the pri- 
mary purpose of this charge was not 
to meet the special costs involved but 
to act as a deterrent to unnecessary 
and unimportant calls. It is clear that 
any toll call which would cost 10 cents 
or over would have the same deterrent 
effect of reducing or eliminating un- 
necessary calls. It is, therefore, not 
necessary to apply this charge to either 
incoming or outgoing toll calls, al- 
though its desirability in connection 
with local calls is not questioned. 

In general, toll rates are designed 
to meet the costs of toll service and 
are apportioned to the utilities in- 
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volved in proportion to the costs in- 
curred. The Commission does not 
feel that an unreasonable discrimina- 
tion, as contemplated under the Public 
Utility Law, would result if the added 
costs of the special night service in 
this case were required to be met in 
the general rate schedule, except in 
so far as the 10-cent charge on local 
calls would contribute toward these 
costs. The subscribers all share in 
the benefits resulting from the service 
which in effect establishes 24-hour 
service for emergency and other. im- 
portant calls. 

As was stated in the previous order 

of the Commission, if it is found that 
the company cannot continue this 
service under its present rates, appli- 
cation may be made for a revision 
thereof. 
It is therefore ordered that the 
Thorp Telephone Company apply the 
10-cent charge provided in the Com- 
mission’s order dated April 18, 1929, 
only to local calls made after stipu- 
lated hours of regular service and that 
both incoming and outgoing toll calls 
shall be handled without additional 
charge. 





MICHIGAN PUBLIC UTILITIES COMMISSION 


Re Southern Michigan Transportation 
Company 





[D-2083.] 


Valuation — Book cost and present fair value — Basis for securities. 
1, The present fair value and not the price paid for public utility property 
is the determining factor in ascertaining value for the purpose of the 


authorization of securities, p. 170. 
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RE SOUTHERN MICHIGAN TRANSPORTATION CO. 
Valuation — Going value — Good will. 


2. The Commission refused to allow for good will a sum in excess of 10 


per cent of the actual physical value of a transportation company’s 


rop- 


erty for the purpose of authorizing security issues, where it was not shown 
whether such item was intended to cover going value or that element of 
value attaching to a permit issued by the Commission, p. 170. 


Valuation — Going value — Transportation utility. 
3. The commission refused to allow a sum in excess of 10 per cent of the 
physical value of a transportation utility’s property for going concern 


value, p. 170. 


Valuation — Capitalization of permit — Transporiation utility. 
4. The Commission refused to allow an intangible amount as capitaliza- 
tion of a permit issued by the Commission to a transportation utility in 
ascertaining value for the purpose of authorizing securities, p. 170. 


[January 20, 1930.] 


A PPLICATION of a transportation company for authority to 
increase capital stock; granted with restrictions. 


By the Commission: The peti- 
tioner in this cause is the Southern 
Michigan Transportation Company. 
Its application was filed October 19, 
1929, and the hearing on the same 
held October 31, 1929. Applicant re- 
quested of this Commission the au- 
thority to increase by amendment to 
its articles of association its capital 
stock from 1,000 shares of non-par 
value stock at a declared value of $10 
per share, to 10,000’shares of non-par 
value stock of a declared value of 
$100 per share, and to file said amend- 
ment in the office of the secretary of 
state; the authority to exchange the 
original 1,000 shares of non-par 
stock, at a declared value of $10 per 
share, for 100 shares of said newly 
created non-par stock at the declared 
value of $100 per share; the authority 
to issue 6,080 shares of said newly 
created non-par value stock, at the 
declared value of $100 per share, in 
exchange for property as follows: 

For real estate described in the ap- 
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plication, $113,000; for all the assets 
of the Rapid Transportation Com- 
pany $267,177.79; in payment of 
stock dividend in the amount of $15,- 
822.21; which amount will be trans- 
ferred from accumulated surplus to 
the capital account; and the balance 
of $212,000.00 in settlement of ac- 
count with the Michigan Electric 
Shares Corporation, which corpora- 
tion owns all of the stock of the 
Southern Michigan Transportation 
Company except the directors’ quali- 
fying shares; and for authority to is- 
sue and sell for cash only to its stock- 
holders the remainder of said 10,000 
shares of said newly created non-par 
stock at the declared value of $100 
per share, or 3,820 shares of said val- 
ue of $100 per share, or $382,000. 
The Commission, after considering 
all the evidence that was presented 
before it in connection with the ap- 
plication, was satisfied with the show- 
ing made by the applicant, but there 
was one point in the capital set up 












































which claimed the attention of the 
Commission and on which they re- 
fused to rule favorably. 

Petitioner, as above stated, re- 
quested permission to issue $267,- 
177.79 of its said non-par value stock 
in exchange for all the assets of the 
Rapid Transportation Company, the 
sum total of which assets, it claims, 
equals the above mentioned figure and 
amount. The tangible or physical 
assets of the said Rapid Transporta- 
tion Company, according to appli- 
cant’s exhibits are $78,047.64. The 
petitioner claims that the balance of 
said sum of $267,177.79, or $169,- 
120.15, should be made the basis of 
capitalization as an intangible asset-— 
in this case goodwill. 

[1] The fact that a certain amount 
of money may have been paid for a 
public utility property has never been 
regarded by this Commission as a 
factor in valuation. The found val- 
uation, and not the price paid, has 
been the determining factor with this 
Commission, whether the matter for 
consideration was a proceedings for 
the determination and establishing of 
rates or for the consideration of the 
authorization of securities. 

[2-4] This Commission has recog- 
nized going value as an element of 
value to be considered in the arriving 
at the valuation of public utility prop- 
erty, and this has generally been al- 
lowed in an amount equal to about 10 
per cent of the actual physical value 
of the property in question. Here, 
evidently, by goodwill is meant some- 
thing akin to going value. Were the 
Commission in the instant case dis- 
posed to grant an allowance for good- 
will, in accordance with the prayer of 
the petition, it would have to allow 
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goodwill in the amount of $189,- 
120.15, when, as stated, the tangible 
or physical assets of the company total 
but $78,047.64. Such an allowance 
for goodwill in any case would be 
entirely out of proportion and out of 
the question and that from any stand- 
point. 

We will now consider the question 
of what the applicant has styled good- 
will in any amount. Said applicant 
has not defined what it means by 
goodwill. If by goodwill in this con- 
nection is meant an element of value 
attaching to a permit issued by this 
Commission in accordance with the 
provisions of Act Number 209 of the 
Public Acts of 1923, this Commis- 
sion does not consider this as being a 
basically sound proposition. It is 
tantamount in effect to capitalizing 
the permit itself, and the Commission 
does not see where there is anything 
about such a permit that can be made 
the basis of capitalization. 

If, on the other hand, the applicant 
by goodwill means going value as an 
intangible element of value beyond its 
physical assets, it has not so stated, 
and there has been no data presented 
to this Commission by which it might 
measure the magnitude and amount 
of such element of value. The mag- 
nitude, extent, and amount of such 
element of value is certainly not the 
above mentioned sum of $189,120.15, 
and if goodwill here is what has been 
considered going value in many other 
utility cases and has been established 
as about 10 per cent of the value of 
the physical assets, then such per- 
centage would be the maximum value 
in the instant case. 

Under the conditions as above out- 
lined and set forth, this Commission 



























is of the opinion that it should not al- 
low stock of applicant to be issued in 
exchange for the property of the 
Rapid Transportation Company in ex- 
cess of the clear value of its tangible 
and physical assets, the amount of 
which, as aforestated is $78,047.64. 

The Commission having made this 
decision, it is, therefore, necessary in 
this order to reduce the number of 
shares of non-par stock at the value 
fixed of $100 per share to be issued 
in exchange for property from 6,060 
shares to 5,140 shares and to effect 
other changes in the corporate set up 
as will appear hereinafter. 

This point having been disposed of 
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and the necessary amendments to the 
applicant’s corporate set up having 
been made, this Commission is of the 
opinion that the proceeds to be de- 
rived from the sale of said non-par 
stock are to be used only for the law- 
ful corporate purposes of said appli- 
cant, and that the increase of said 
stock and its issuance, sale and ex- 
change is reasonably necessary for 
and essential to the successful carry- 
ing out of the lawful corporate pur- 
poses of said corporation. 

Said petitioner has paid into the 
treasury of the state of Michigan the 
sum of $990, the fee required by law 
in such case made and provided. 





VERMONT PUBLIC SERVICE COMMISSION 


Re Green Mountain Power Corporation 


[No. 1564.] 


Re Burlington Electric Light Department 


[No. 1565.] 


Rates — Charge as affected by use of current — Electricity. 


1. An electric rate schedule based on varying prices according to the use 
made of the current is indefensible where the cost of the current to the 
company is the same regardless of the use made of it, and where such a 
schedule requires the unnecessary expense of two or more meters, p. 174. 


Rates — Kinds — Popular misunderstanding — Electricity — Room count. 


2. A proposed electric rate schedule including a charge per counted room 
without the inclusion of any electric current, while recognized as econom- 
ically justified, was held to be unwise, in view of popular misunderstand- 
ing of its purposes, and a minimum charge per counted room was sub- 
stituted therefor, p. 175. 
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VERMONT PUBLIC SERVICE COMMISSION 
Rates — Uniform schedules — Electricity. 






3. A newly consolidated electric company serving over fifty closely con- 
nected communities within a single state was required to place into effect 
a uniform schedule of domestic rates for the entire area served by it, p. 


176. 





Consolidation, merger, and sale — Necessity for reduction of rates as a justifica- 


tion. 


Statement that utilities must justify mergers in the public mind by rate 
reductions, in view of the contention by the utilities that such mergers are 
means of obtaining lower costs, p. 174. 


Rates — Room count — Promotional electric rates. 


Electric rates permitting customers living in small houses to obtain the 
benefit of lower charges sooner than those allowed large house owners 
for the same amount of current used were said to be promotional as induc- 
ing a larger use of electricity and to have proved generally satisfactory, 
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[January 13, 1930.] 


| gewragee by consumers of an electric utility for reduced 


rates; rates adjusted. 


APPEARANCES: Hon. J. Ward 
Carver, Attorney General, and C. O. 
Granai, State’s Attorney, for the state 
of Vermont; Deane C. Davis and W. 
W. LaPoint, for the city of Barre; 
T. E. Hopkins, for the Burlington pe- 
tioners; J. H. Allen, for Essex Junc- 
tion; George L. Hunt, for the city of 
Montpelier; Charles B. Adams, for 
Waterbury; Howard C. Bennett, for 
Williston; George W. Stone, for 
Vergennes; Fred E. Gleason, for 
Green Mountain Power Corporation. 


By the Commission: Under the 
authority of Joint Resolution No. 
222, approved March 15, 1929, di- 
recting an investigation by this Com- 
mission “into the existing rates 
charged for electricity with a view to 
effect a reduction and uniformity in 
such rates,” we made a study of the 
residential rates of the Green Moun- 
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tain Corporation which revealed a 
widespread differential in the prices 
charged for domestic service in dif- 
ferent municipalities, numbering over 
fifty cities, villages, and towns cover- 
ing a cross section of the state from 
Vergennes and Burlington on the 
west up the Winooski River Valley 
and thence to Wells River Junction on 
the east. To illustrate, these present 
rates are as follows: 


Montpelier District 
Lighting. —— August 1, 1920. 
irst 50 kw. hr. per month @ $.12 per kw. 
hr. net. 
— 450 kw. hr. per month @ $.08 per kw. 
r. net. 
Excess over 500 kw. hr. per month @ $.07 
per kw. hr. net. 
Minimum $1 per month. 
Cooking, heating, and refrigeration but not 
for light. fective January 1, 192). 
“us 10 kw. hr. per month @ $.i0 per kw. 
hr. net. 
Excess over 10 kw. hr. per month @ $.03 
per kw. hr. net. 
Minimum $2 per month. 




















Burlington District 
Lighting. Effective June 1, 1907. 
ing 50 kw. hr. per month @ $.10 per kw. 


Second 50 kw. hr. per month @ $.06 per 


kw. hr. 

Next 900 kw. hr. per month @ $.05 per 
w 

i. 5% discount on bills paid within 10 
ays. 

Minkawm $.50 per month. 

Power. a aaa March 1, 1908. 

First 200 kw. hr. per month @ $.05 per 
kw. hr. 

Second 200 kw. hr. per month @ $.043 


per kw. hr. 
Third 200 kw. hr. per month @ $.04 per 
kw. hr. 
Less 5% discount as above. 
Minimum $1 per month. 
Cooking. Effective September 1, 1922. 
$.03 per. kw. hr. 
As per letter of Jan. 29, 1930. 
Minimum $2.50 per month. 
Vergennes District 
Lighting. Effective October 6, 1917. 
ame as Burlington. 
Power. Effective February 5, 1921. 
Same as Burlington except minimum is $.50 
per month. 


Cooking. Effective May 1, 1923. 
Same as Burlington less 5% discount on 
bills paid within 10 days. 


Wells River District 
All domestic use—light, power, and cooking. 
Effective January 1, 1925 
First 5 kw. hr. per month @ $.20. 
Next 45 kw. hr. per month @ $.11. 
Excess over 50 kw. hr. per month @ $.03. 


The effective dates of these Bur- 
lington Light & Power rates ante- 
dated any jurisdiction over this sub- 
ject by this Commission. Whatever 
supervision, if any, there might have 
been at that time was in the municipal- 
ity. 

The Green Mountain Power Cor- 
poration is the result of consolidations 
and mergers of electric properties 
commenced in the summer of 1926 
when the Foshay interests purchased 
the Vergennes Electric Company au- 
thorized to operate in Vergennes, 
Ferrisburg, Charlotte, Shelburne, 
South Burlington, Waltham, New 
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Haven, and Panton. At this time the 
name was changed to the Peoples 
Hydro-Electric Vermont Corporation 
which purchased early in 1927 the 
Montpelier & Barre Light & Power 
Company authorized to operate in 
Duxbury, Waterbury, Moretown, 
Fayston, Waitsfield, Warren, North- 
field, Berlin, Williamstown, Washing- 
ton, Orange, Barre, East Montpelier, 
Plainfield, Middlesex, Peacham, Wor- 
cester, Calais, Marshfield, Cabot, and 
the cities of Montpelier and Barre. 
Shortly after the purchase of the 
Montpelier & Barre Light & Power 
Company, W. B. Foshay Company 
sold its interest in these properties to 
G. L. Ohrstrom & Company of New 
York city. In September of 1927, 
the Peoples Hydro-Electric Vermont 
Corporation purchased the Eastern 
Vermont Public Utilities Corporation 
operating in Groton, Ryegate, South 
Ryegate, Wells River, MclIndoes, 
Barnet, West Danville, Vermont, and 
Monroe, New Hampshire. In 1928, 
the Peoples Hydro-Electric Vermont 
Corporation purchased the Burlington 
Light & Power Company authorized 
to operate in Jericho, Richmond, 
Williston, South Burlington, Essex 
Junction, Essex Center, Fort Ethan 
Allen, and the cities of Burlington 
and Winooski. In allowing each of 
these sales of electric properties, this 
Commission has found, as required 
by General Laws, § 4982, that the 
public good of the state would there- 
by be promoted. While this consoli- 
dation with the additions of new 
plants, storage reservoirs, and the 
further connecting up of the entire 
system by transmission lines has im- 
proved the service, there has been no 
reduction of domestic rates. The old 















































































schedules, perhaps justified when they 
were first inaugurated by companies 
then doing a purely local electric busi- 
ness, have been continued in effect 
without any move on the part of the 
consolidated company to change and 
bring them up to date. 

In order to correct this situation, 
this Commission on August 14, 1929, 
refused to render its decision on peti- 
tion for a certificate to the effect that 
an amendment to the articles of asso- 
ciation of the Green Mountain Power 
Corporation increasing its capital 
stock would promote the general good 
of the state until the company had 
filed new and more uniform and re- 
duced rates for residential service. 
In this matter we found ourselves in 
complete accord with the statements 
of Matthew S. Sloan, president of 
the National Electric Light Associa- 
tion, who, in his address delivered 
last September before the New Eng- 
land Geographic Division of this as- 
sociation at New London, Connecti- 
cut, stated that, since mergers of op- 
erating companies and extension of 
holding company participation in 
utility development is one means of 
obtaining lowered costs, the utilities 
must justify mergers in the public 
mind by rate reductions. Since com- 
panies dealing in oil, gasoline, grocer- 
ies, and other commodities like the 
Standard Oil Company and chain 
stores find it good business to sell their 
products at a uniform price through- 
out this state, it is difficult to under- 
stand why the same policy should not 
be successfully followed by an elec- 
tric utility serving over fifty towns 
and cities. 

[1] From another aspect the pres- 
ent rates are indefensible in that they 
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are based on varying prices according 
to the use made of the current which 
costs the company the same whether 
the electricity is used for light, power, 
or heat. Such rates are further ob- 
jectionable because they require the 
unnecessary expense on the part of 
the company of maintaining and 
reading two or more meters and in 
some cases on the part of the customer 
of additional wiring. 

October 31, 1929, the Green Moun- 
tain Power Corporation filed new 
schedules, Rates R, effective Decem- 
ber 1, 1929, superseding all existing 
rates applicable to residential service 
for the cities of Burlington, Winooski, 
Montpelier, and Barre, covering all 
electric service in private residences 
and individual apartments, including 
lighting, cooking, heating, refrigera- 
tion, and appliances. This rate was 
substantially as follows: 


(a) $20 per counted room per month. 
Minimum of four counted rooms, maximum 
of eight counted rooms, plus 

(b) $.05 per kw. hr. for the first 5 kw. hr. 
per month per counted room. 

(c) $.03 per kw. hr. for all other energy. 

All rooms used for living purposes to be 
counted, except alcoves, unfinished attics, 
barns, bathrooms, cellars, closets, garages, 
hallways, laundries, pantries, porches (not 
enclosed), sheds, etc. Minimum four rooms; 
maximum eight. 

Minimum monthly charge: $.29 per counted 
room but not less than $.80 per month. 


At the same time the company filed 
Schedule R-2 applicable to all terri- 
tory except the said four cities which 
was identical with the above rate ex- 
cept that (b) was $.055. 

October 31, 1929, the city of Bur- 
lington electric light department op- 
erating an electric distribution system 
throughout Burlington in direct com- 
petition with the Green Mountain 
Power Corporation filed domestic 




















rates in all points identical with 
Schedule R of the Green Mountain 
Power Corporation. The present 
rates of the city are the same as the 
present rates of the Green Mountain 
Corporation except that a 5 per cent 
discount for prompt payment is al- 
lowed on the 3-cent cooking rate. 

Petitions objecting to these rates 
having been filed before the effective 
date thereof by customers of both the 
Municipal and Green Mountain re- 
siding in Burlington and patrons of 
the latter living in Barre, Essex Junc- 
tion, Williston, Waterbury, and Ver- 
gennes, an order of suspension was 
issued postponing the effective date 
until the questions involved were 
finally determined. 

At the hearing objections developed 
from customers residing in Ver- 
gennes, Waterbury, and Essex Junc- 
tion against the proposed one-half cent 
differential in the first step of energy 
charge for the reason that large gen- 
erating plants of the Green Mountain 
Company were located as near as or 
nearer to these municipalities than the 
plants serving some of the four fa- 
vored cities. The company, therefore, 
withdrew this differential as applied 
to Vergennes, Waterbury, and Essex 
Junction. 

[2] The storm center of the new 
schedules, however, was the service 
charge of 20 cents per counted room 
without the inclusion in it of any elec- 
tric current. This innovation in elec- 
tric rates in this state was not under- 
stood by the objectors nor by the pub- 
lic generally, and, while we recognize 
that it has some advantages and is 
apparently working satisfactorily in 
other states, we think that because of 
its novelty here it is not advisable to 
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adopt it at this time and under these 
circumstances. The popularity of a 
new rate is largely a matter of sales- 
manship on the part of the utility 
initiating the rate. We think it clear 
that this service charge was not suc- 
cessfully sold to the public. 

On all the evidence presented, we 
are of the opinion that a fair and rea- 
sonable domestic rate for ali the terri- 
tory served by the Green Mountain 
Power Corporation except in the city 
of Burlington where it is in direct 
competition with the municipal plant 
would be the following schedule: 


Residence Service 


Character of Service: 

Continuous. Alternating current, 60 cycle, 
single phase, with 2 or 3 wire, 110-220 volts 
at option of the company. 

This rate is only applicable for electric 
service in private residences and individual 
apartments, including lighting, cooking, 
heating, refrigeration, and appliances. Mot- 
ors to an aggregate approved by this com- 
pany will be permitted under this rate. 


Rate: 

$.095 per kw. hr. for the first 5 kw. hr. 
per month per counted room. 

$.07 per kw. hr. for the next 3 kw. hr. 
per month per counted room. 

$.03 per kw. hr. for all other energy. 


Determination of Number of Rooms: 

All rooms used for living purposes will be 
counted, except alcoves, unfinished attics, 
barns, bathrooms, cellars, closets, garages, 
hallways, laundries, pantries, porches (not 
enclosed), sheds, etc. In detached buildings 
each room used for living purposes will be 
counted. Minimum, 3 rooms; maximum, 8 
rooms. 

Term of Contract: One year. 

Minimum Monthly Charge: 

P ol month for any service rendered un- 
is rate except as hereinafter provided: 
per month for lighting service in com- 

bination with electric ranges or electric water 

heaters or both. 

Meters: 

Under the above rate the company will in- 
stall one or more meters at its option. 
Terms: 

The above rate is net, billed monthly and 
payable upon presentation of bill. 


$1 
der 
$3 























Short Term Service: 

For summer or short term service of less 
than twelve months, a charge of not less than 
$2 will be made for connecting and discon- 
necting short term customers’ service. 


Option: 

At his option any residential customer, 
who, upon the date these rates become effec- 
tive, is using two meters, one for lighting 
and one for heating or cooking, may elect 
for a period of one year, if the company is 
notified in writing on or before January 20, 
1930, to remain on the present rates for light, 
heating, and cooking. 


Because of the competitive situation 
in the city of Burlington, we order 
that the above rates be made applica- 
ble in the city of Burlington to the 
Green Mountain Power Corporation 
and the Burlington Electric Light De- 
partment except that in this city there 
shall be given a 5 per cent discount 
on monthly bills exceeding the said 
monthly minimums, provided , pay- 
ment is made within ten days after the 
date of the bill. 

Rates similar to the above based on 
three steps for the energy charge ac- 
cording to the number of rooms in a 
house with a minimum monthly 
charge have been in effect in St. 
Johnsbury since December, 1926, and 
in Bennington since June, 1928. An- 
other block room rate having four 
steps in the energy charge with a 
monthly minimum charge for lighting 
of $1 and for lighting and cooking of 
$3 has been in effect in over seventy 
Vermont municipalities served by the 
Central Vermont Public Service Cor- 
poration since October 1, 1929. 
These rates permit the customer liv- 
ing in a small house to obtain the 
benefit of the lower charges sooner 
than is allowed the large house own- 
er for the same amount of current 
used. They are, therefore, promo- 
tional and, generally speaking, in- 
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duce a larger use of electricity by the 
householder at rates considerably less 
than the present rates. These rates 
have proved generally satisfactory. 

The option given the customer now 
on a lighting and cooking rate to con- 
tinue on these rates if they prove to 
be lower than the new rate should 
prevent any increase to this class, but 
we believe that, as the use of elec- 
tricity becomes more general, an in- 
creasing number of combination con- 
sumers will find it to their advantage 
to take the new rate. 

We find that the present monthly 
minimum of $.50 for lighting service 
in the Burlington and Vergennes dis- 
tricts is unwarranted and should be 
raised to $1. 

[3] In effecting this new schedule 
for domestic service applicable to the 
whole territory served by the Green 
Mountain Company, we have ap- 
proached the problem from a state 
and not a local point of view because 
we are convinced that this is the only 
just and reasonable method of regu- 
lating a service extending across the 
state furnishing electricity to over 
fifty municipalities. We submit that 
the question of just and reasonable 
rates as presented in this case is some- 
thing more than a Babel of different 
local rates, otherwise the legislature 
would have allowed-the rate-fixing 
power to remain in the municipalities 
where it originally was. Perfect 
equality in operation cannot be ac- 
complished by any rate structure. We 
become accustomed to the inequities 
of the old rates and are perhaps prone 
to exaggerate the inconsistencies of 
the new. Occasional hardships will 
be found in any rate. It is largely a 
question of degree. 
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Supported by Nation-Wide 
Experience and Facilities 


Ninety-four years ago—shortly aftet the first gas plant 
was founded in this country—American Meter Company 
opened its first factory. Today American Meter Company 
supplies the gas industry from ten trade-named factories 
strategically located from coast to coast. 

Each factory is an integral part of a comprehensive manu- 
facturing organization, supervised by trained engineers. 
Each American Meter is made to the highest standards of 


accurate measurement and economical service. 


Old Types Improved; 

New Types Developed 
A pioneer in the manufacture of gas meters, American 
Meter Company is still pioneering in the development of 

improved gas measuring and testing apparatus. 
With increasing experiment and intensive research, the 
engineers of American Meter Company are constantly im- 
proving established meters, and developing new equipment 


to meet new requirements. 


Conveniently Located Factories 











Many Branches Provide 
Intensive Local Service 


The geographical distribution of American Meter Com- 
pany branches assures quick delivery and prompt engineer- 
ing and shop service. It also permits an intensive knowl- 
edge of local conditions and their specific requirements. 

Whenever you have a meter problem call in an American 
Meter Company representative. He will gladly bring to its 
solution a personal interest, supported by the experience or 
extensive laboratory experiment and of gas measurement 
practically applied in every part of the country. 

“Gas Measurement Engineering,” a periodic publica- 
tion of American Meter Company, will be of interest to 
you—also the complete index to this Company’s other 
printed information. We will be pleased to place your 


name on our mailing list. 


AMERICAN METER CO. 


Incorporated 


General Offices: 105 W. 40th St., New York, N. Y. 
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P. U. R. Question Sheet Plan 
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THICKNESS AND WEIGHT OF 
deLAVAUD PIPE — 


Apparently it is the general belief that deLavaud pipe 
is manufactured only in the thicknesses and weights pre- 
scribed in the United States Government Specifications. 


We are pleased to announce, however, that we are mak- 
ing and constantly furnishing this product in strict accord- 
ance to the thicknesses and weights of the American Water 
Works Association and American Gas Association Specifica- 
tions and, furthermore, we are equipped to manufacture any 
thickness or weight which may be required. Consult our 
Engineering force on any special pipe installations. 


UNITED STATES PIPE & FOUNDRY COMPANY, 


BURLINGTON, New JERSEY. 
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Transformer 


Tap Changer 
for operation under load 


The Allis-Chalmers tap changer for operation under load is 
used to regulate the voltage or phase angle of a power circuit 
without disconnecting the load. It is suitable for either single 
phase or three phase operation and the taps may be on either 
Y connected or delta connected windings. 


This tap changer may be operated by hand or by motor. 
When motor operated it may be controlled by push button at 
the transformer or at a distant control station, or it may be 


until one tap change is made and then it will automatically 
stop. Tap position indicators may be located at the control 
station and at the transformer. 


The tap changer consists of oil circuit breakers which make 
and break ali power circuits during a tap change cycle, oil 
immersed rotating switches that change the tap connections 
only when the circu.t through them has been opened by the 
oil circuit breakers, control mechanism that moves and inter- 
SS Oe a Se sequence and preventing 
r 





LLIS-CHALMERS MANUFACTURING(O. 


MILWAUKEE, WIS. U.S.A. 








Magnet Wire 
of 


Quality 
ASSACHUSETTS 
AGNET WIRE 


All Sizes 






MASSACHUSETTS ELECTRIC MANUFACTURING Co. 


West Lynn Massachusetts 
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Public Utility Service 


| Discrimination 


IN ONE VOLUME 





BY 
ELLSWORTH NICHOLS 
(Associate Editor of Public Utilities Reports) 











1200 PAGES—$10 








A NEW BOOK—containing all the available 
information, rules and guiding precedents deal- 
ing with every phase of public utility SERVICE | 
—expounding fully, in the light of existing 
authorities, the question of DISCRIMINA- 
TION, both in service and rates. 


Good public relations depend very largely upon 
adequate, satisfactory and nondiscriminatory 
SERVICE. 

The only handbook of authority on SERVICE AND DISCRIMINATION. In- 
valuable to utility executives, managers, superinteadents and those having direct 
contact with the public. 





(Size 6x9) 





(Olip and mail your order now) 


CONVENIENT ORDER FORM 





OS eee ee 


To Public Utilities Reports, Inc., 
1038 Munsey Building, Washington, D. C. 








GENTLEMEN: 
Kindly send me (us) copy (ies) of “Public Utility Service and Discrimination,” 
in one Volume, by Ellsworth Nichols, the cost of which is $10 per copy. 
(10 10 Days Examination Name 
0) Cash Herewith Rbies 





0) Charge to Account 
O c. O. D. 
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| When the 
- Lineman 


Calls... 






In Small Cities or 
Large, Fluted Steel 
Ornamental Poles 
Improve Street 
Appearance 


te Rha: 
tc ema mathe Spee = 
wee 


wee 
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Pre 






THE 
UNION METAL MFG. CO. 
CANTON, OHIO 





















the Prest-O-Lite 
. Outfit!” 


The handy Prest-O-Lite outfit is quickly raised 





> to the top of the pole. 
Cast Iron Pipe and Many feet above the ground the lineman swings 
sit a in the little Prest-O-Lite M. C. unit and lights it 
Fittings for all purposes instantly. No pumping—no waiting—no delay. 


Soldering, brazing, splicing or heating operations 
begin immediately. When the job is finished, the 
gas is simply turned off until needed again. 
Workmen prefer Prest-O-Lite equipment. Be- 
cause of its convenience, adaptability, and speed 








High and low it is easy to do a real day’s work. 
° Equip your workmen with Prest-O-Lite. 
Pressure P spe Phone your nearest Prest-O-Lite 
Gas distributor or write direct 
. for Gas to us for complete information. 
g. § ervice Equipment and tank exchanges 





can be had at any one of the 
15,000 Prest-O-Lite Exchange 
Stations. 


WRITE FOR OUR SPECIFICA. OC Lite 
TIONS OF DELAVAUD CEN. Prost e : 5 





TRIFUGAL OR PiPE CAST 
VERTICALLY IN DRY SAND 


MOULDS 
THE PREST-O-LITE COMPANY, INC. 
Appliance and Small Tank Division 
United States Pipe Unit of Union Carbide [{%§ and Carbon Corporation 
and Foundry Co., Burlington, New Jersey NEW YORK SAN FRANCISCO 


Carbide and Carbon Bldg. Adam Grant Bidg. 
IN CANADA: Prest-O-Lite Company of Canada, Ltd., Toronto 
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DUNCAN 


Watthour Meters and 
Transformers 


Write for bulletins 


Duncan Electric Mfg. Co. 


Lafayette, Ind. 





“Variable Load Brakes” 


give uniform b: with varying load. 
Modern Brakes Pm cn. 


Westinghouse Traction Brake Co. 
Wilmerding, Pa. 








AGAIN 





First in pioneering the 
Truck-Balloon and first 
with a complete line for 
all wheel sizes. 





General’s Jumbo Truck Balloon has 
effected unbelievable savings for op- 
erators everywhere. 


Get the facts about 


The GENERAL 
JUMBO Truck Balloon 
General Tire & Rubber Co., Akron, 0. 


NAUGLE POLES 
Western and Northern Cedar 
Butt-treated or Plain 
NAUGLE POLE & TIE CO. 

59 East Madison Street Chicago, Iil. 














Manufacturers of 
bry ERTS 


ANDARD BUILDINGS 
TRANSMISSION TOWERS 
STEEL FOR «1s. | aaiaimaaiay 
STEAM PURIFIERS 
STEEL GRATING 
wAw- KNOX COMPANY 
Farmer’s Bank Bidg. Pittsburgh, Pa. 




















Power Plant Piping 


Piatshergh Pising & Equigment Co. 


Pittsburgh, Pa. 
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Earll Catchers and Retrievers 


PIPE 
STOPPERS 


ALL TYPES 








Pipe Line Supplies 


ETRIEVERS and Catchers which re- 

tain their efficiency and operate as ef- 
fectively when ten or fifteen years old as 
when new are the ones you want. 
Catchers and Retrievers do this and the 
are easiest to operate and maintain. As 


P the users—there are many of them. SAFETY GAS MAIN STOPPER C0. 


C. I. EARLL, YORK, PA. 
CANADIAN AGENTS 523 Atlantic Avenue 


Railway & Power Engineering Corp., Ltd., Toronte, Ont. B ki N 
IN ALL OTHER FOREIGN COUNTRIES rookiyn, WN. 
International General Electric Co., Schenectady, New York 



































SUPERIORITY | 
in holding power 


EVERSTICK ANCHORS are not | 
an experiment. Constantly increasing 
sales and repeat orders is our best argu- | 
ment. | 
EVERSTICKS are made of certified | 
Malleable iron —eliminates the rust | 
| 





Sunita t hazard. 
yay EVERSTICKS cost no more than an- | 


SUB-STATION chors of similar type made of sheet | 
VENTILATION steel. | 


H. H. ROBERTSON CO. Write for bulletins 


yee harem The Everstick Anchor Co. 


1st, 2nd and Madison Streets 
ST. LOUIS, MISSOURI, U. S. A. 
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Time Is Money—Carry Twice 


The Load Each Trip 


Of course, you realize that every minute saved in 
transporting materials and equipment during the busy 
season means more money in your pocket. Therefore, 
you would certainly be interested in improving your 
haulage system. 


The illustration above shows how one contractor is 
doubling the payload of his motor truck each trip. 
The Fruehauf 4-Wheel Trailer carries exactly the same 
load as the motor truck that pulls it, yet operating ex- 
pense (Gasoline and Oil) is increased only 15% or, 
at the most, 20% and no second driver is needed. 


Think what double payloads like this would mean to 
your profits and how your hauling costs would be 
lowered. Fruehauf has a story to tell you of real 
hauling efficiency—of real ecenomy. Just fill in and 
mail the coupon for complete information. 


Oldest and Largest Manufacturers of Trailers 


Fruehauf Trailer 
10950 Harper Avenue COMPANY Detroit, Michigan 


Branches and Dealers in All Principal Cities 
Fruehauf Trailer Company of Canada, Ltd., Toronto, Canada 











Name of Firm 


Name of Individual 


fR avEHAYN b> Send full in- 
TRAILERS — formation and 
literature con- Street Address. 
cerning Frue- 
hauf Trailers. city 


State 


























H. M. Byllesby and Co. 


INCORPORATED 


Underwriters, Wholesalers and Re- 
tailers of Investment Securities 
—Specialists in Public Utilities 


CHICAGO NEW YORK 
231 South La Salle Street 111 Broadway 


BOSTON PHILADELPHIA PITTSBURGH PROVIDENCE DETROIT 
MINNEAPOLIS ST. PAUL MILWAUKEE DES MOINES KANSAS CITY 


Direct Private Wires— Chicago - New York - Boston - Philadelphia 


DiONaaics 





DEERE 
SERVIC 





Byllesby Engineering and Management Corporation 
Engineers — Managers 


for 


Standard Gas and Electric Company Northern States Power Company 

The California Oregon Power Company Oklahoma Gas and Electric Company 

Duquesne Light Company (Pittsburgh) Philadelphia Company 

Equitable Gas Company (Pittsburgh) Pittsburgh Railways Company 

Kentucky West Virginia Gas Company San Diege Cons. Gas and Electric Co. 

Louisville Gas and Electric Company Shaffer Oil and Refining Company 

Market Street Railway Co. (San Francisco) Southern Colorado Power Company 

Mountain States Power Company Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 




















“To save time'is to lengthen life—”’ 


“ACCELERATION, rather than structural change, is the key 
to an understanding of our recent economic development.” 


—From THE REPORT oF Prestpent Hoover’s Committee on Recent Economic Caances 


4 Bev PLOD of the ox-cart. The jog trot of 
the horse and buggy. The rush of the high- 
powered motorcar. The zoom of the airplane. 
Acceleration. Faster speed all the time. 


Speed and more speed in production, trans- 
portation, communication, and as a result, more 
wealth, more happiness, and yes, more leisure 
for us all. 


Scientific research has been the pacemaker of 
this faster, yet miore Icisurely, existénce. At a 
steadily increasing rate it is giving us*hundfeds 
of inveations and improvements whichspeed up 
work, save time, and money, revolutionize life 
and labor in the modern age. 


Conceive. how much time modern electric 
ligh*ing has sayed the American veople—not to 
mi¢ation the billion dollars a_year in, lighting 
billSsaved by the repeatedly improved efficiency 
= tke Ma ‘pa lamp. Think of the extraordinary 
G™nocr- tization of entertainment and education 


gt ade possible by the radio tube! 


Both these benefits to the public owe much 
to the steady flow of discovery and invention 


from General Electric laboratories..So do the 
x-ray and «cathode-ray tubes, the.calorizing of 
steel, atomic-hydrogen welding, the generation 
of power for home and industry at steadily 
lower costs, 


The G-E monogram is a symbol of research. 
Every product bearing this monogram represents 
to-day.and will tepresent to-morrow the highest 
standard of electrical correctness and depend- 
ability. ; 


JOIN US IN. THE GENERAL ELECTRIC HOUR, 
BROADCAST EVERY SATURDAY AT 9 P,M., E.S.T. 
ON A NATION-WIDE 'N.B.C. NETWORK 


GE 





